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(i) 


QUESTIONS PRESENTED 


In a criminal prosecution where the appellant choked the deceased 


with his hands and was charged with murder in the first degree on. count 





one; murder while perpetrating a robbery on count two; ee of nine 
dollars on count three; and Grand Larceny of an automobile on count es 
and where the appellant relied on self-defense and temporary sphiep and 
where the petit jury returned a verdict of not guilty on counts two and three, 
but guilty of a lesser offense of second degree murder on count one and 
Grand Larceny on count four; | 
Therefore, in the opinion of the Appellant, the following questions are 


presented for decision on this Appeal: 


| 


1, Whether a mistrial should have been granted as requested by Appellant 


where the brother of the Appellant was required to testify that the ‘Appellant’s 
| 
father was convicted of first degree murder after the father relied on tempo- 


rary insanity as a defense? 


2. Where the Appellant was examined by & government peychintribt prior to 
indictment while in custody and again examined after indictment while com- 
mitted to a hospital to determine the Appellant’s mental —— to stand 
trial, whether the psychiatrist should have been permitted to testify on mat- 
ters relating to the guilt of Appellant obtained as a result of such examina- 


tions ? | 





3. Whether there was sufficient evidence presented by the government to 


warrant an instruction of the lesser offense of second degree murder on 


count one charging first degree murder? 


4. Whether the Appellant is entitled to a new trial due to errors com- 


mitted by the trial Court relating to the following instructions: 


a) refusal to grant Appellant’s second instruction regarding 


b) 


c) 


d) 


“irresistible impulse”. 


refusal to grant Appellant's fourth instruction regarding the 
requisite intent to steal the automobile charged in count four. 


refusal to grant Appellant's seventh instruction regarding the 
defense of justifiable homicide if the death occurred while 
deceased was in the act of committing a sodomitic attack, 


refusal to grant Appellant's eighth instruction regarding the 
test of the necessity, reasonableness and extent of circum- 
stances in applying self-defense. where indecent liberties 
were taken upon the person of Appellant. 


permitting the inference of guilt to apply to the first count 

of indictment where possession of allegedly recently stolen 
property concerned only the fourth count of the indictment; and 
where insanity was the defense. 


permitting an instruction on “flight” as a consciousness of guilt 
on all counts charged in indictment where the deceased was not 
discovered until 10 days after the altercation causing death, and 


_ Appellant was not pursued or even under suspicion for any of- 


fense until the death was uncovered. 


where there was no evidence of intoxication and Appellant did 
not rely on intoxication whether an instruction should have been 
given over objection of Appellant, 





(iii) 


h) failure of the court to charge the jury that Appellant was not 
required to establish a complete defense of temporary insanity 
or self-defense, but that if such defenses created a reasonable 
doubt, the verdict must be not guilty, although without such 
showing the government’s case would have convinced the Jory: 
beyond a reasonable doubt. 


5. Where the Appellant, during trial, abandoned the contention that in- 


culpatory admissions had been obtained prior to arraignment in violation 
of Rule 5, Federal Rules of Criminal Procedure, whether a decision of the 
United States Supreme Court rendered subsequent to conviction could be 


applied nunc pro tunc by an Appellate Court -- thereby rendering such 
admissions inadmissible. ; 
6. Where the prosecuting attorney, through facial expressions and state- 
ments made to the jury, accused defense counsel of tampering with wit- 


nesses, and of unethical conduct by supposed improper questioning of wit- 
| 
nesses and misquoting defense counsel tempered with personal animosity. 


whether the Appellant was deprived of a fair trial by an impartial ! jury? 


j 
1 


7. Where the Appellant was charged with a capital offense and where T.18 
U.S.C. Sec. 3432 requires that a list of witnesses be provided to defense 
that would be produced to prove the charges made in the indictment: 


a) Whether the appellant was entitled to a list of witnesses who 
testified before the Grand Jury resulting in bringing of indict- 
ment) 
whether the Appellant was entitled to Grand Jury minutes and 
transcript where a showing is made that there was no evidence 
to sustain a first degree murder indictment? 


1 
1 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 


This is an appeal from the judgment and sentence of the United States 
| 
District Court for the District of Columbia, John J. Sirica, presiding, who 
| 
imposed a sentence of eight years to twenty-five years on a conviction of 


' | 
Second Degree Murder running concurrently with a sentence of two years 


to six years imposed upon a conviction for Grand Larcency on June 28, 1957 


after a trial by jury on a four-count indictment. Jurisdiction is vested in this 


Court by virtue of Title 28, United States Code, Section 1291. 








STATEMENT OF THE CASE 


On November 6, 1956 a 19-year-old white male Marine Private had 
been referred to the military psychiatric division for consultation because 
of behavior problems. He was examined on November 16, 1956 by a Navy 
psychiatrist who reported that Edmonds was suffering from emotional 
instability reaction with anxiety features; and that Edmonds should be 
hospitalized for further observation for his own welfare and whenever 


feasible, he should be separated from the service. Facts gleaned from 


the report reflect that Edmonds’ past history indicates an extremely 


traumatic childhood caused by witnessing the shooting and killing of his 
mother when he was 8 years old and his subsequent involvement in the 


trial of his father (See testimony and report of Dr. Alexander Beller). 


Approximately 40 hours after the above examination and recom- 
mendation, Edmonds escaped from his barracks to which he had been 
restricted and spent an evening of drinking and dancing with a friend. 
After unsuccessfully attempting to locate his girl friend about 2:30 a.m. 
Sunday, November 18, 1956, Edmonds was accosted by the deceased, who 
invited Edmonds to his apartment for coffee which was located in George- 


town area of the District of Columbia. (See testimony of Officer Donohue), 


At the apartment the deceasedmade indecent advances towards Edmonds 


whereupon a violent struggle ensued. When the altercation was over, the 





deceased had been choked around the neck by the hands of Edmonds, There- 


after, Edmonds took car keys and nine dollars from the deceased’s closet. 
and avove the deceased” s car to Georgia. (ee s Walenionk of of Appeliant). 


‘On the 26th of November the auto was ee when Edmonds 


attempted to kill Limeelf but received only minor injuries. The next day, 
due to unusual odors emanating from the death scene, the body a the de-. 
ceased was first discovered, After the auto was mca to the possession 

of Edmonds, District of Columbia police and F.B.1. questioned the appellant 
und he voluntarily returned to Distvict of Columbia for ketal, (See testimony 


of Sergeant Donahue. ) . 





He was examined by a gevernnent peychiatrist o on December 7th prior 
to tevitedeiveia who reported that Badmonds, could exeme , poychtic at any 
moment, The District Court committed Edmonds te St. Elicabeths Hospital 
for mental examination (R, 1331). After finding the Appellant competent 
for trial and upon indictment for lst degree murder, felony-murder, robbery 
- and Grand Larceny (R. 1332) the Appellant was found guilty bya jury =_--* 
Second Degree murder on count one and Grand Larceny on count four. 

(R. 1346) Edmonds appeals from a concurrent sentence of 8 eas to 25: .. | 


years and 2 years to 6 years. (R. 1347) 





STATUTES INVOLVED 
District of Columbia Code, Section 14-308 - Testimony of Physicians - 
Inapplicable in Criminal Cases. 
In the courts of the District of Columbia, no physician or surgeon 

shall be permitted, without the consent of the person afflicted, or his 

legal representative, to disclose any information, confidential in its nature, 
which he shall have required in attending a patient in a professional capacity 
and which was necessary to enable him to act in that capacity whether such 
information shall have been obtained from the patient or from his family 

or from the person or persons in charge of him: PROVIDED, That this 
section shall not apply to evidence in criminal cases where the accused 
-is charged with causing the death of, or inflicting injuries upon a human 
being, and disclosure shall be required in the interests of public justice: 
PROVIDED Further, that this section shall not apply to evidence relating 

to the mental competency or sanity of an accused in criminal trials where 
the accused raises the defense of insanity, or in the pre-trial or post trial 
proceedings involving any criminal case where a question arises concerning 
the mental condition of an accused or convicted person. (Aug. 9, 1955, 69 


Stat. 612, Ch. 673) 


United States Code - Title 18, Section 4244 - Mental Incompetency After 
Arrest and Before Trial. ici emai 


This provision states in part: 





Whenever after arrest and prior to the imposition of sentence... 
a person charged with an offense against the United States may be presently 
insane,......the Court shall cause the accused ..... to be exantacd as to his 
mental condition by at least one qualified psychiatrist..... No statement 
made by the accused in the course of any examination into his sanity or 
mental competency provided for by this section, whether the a 
shall be with or without the consent of the accused, shall be admitted in 
evidence against the accused on the issue of guilt in any criminal pro- 
ceeding. A finding by the judge that the accused is mentally competent to 
stand trial shall in no way prejudice the accused in a plea of insanity as a 
defense to the crime charged; such finding shall not be introduced in evi- 


dence on that issue nor otherwise brought to the notice of the jury. 


Sept. 7, 1949, ¢.535, Sec. 1, 63 Stat. 686. 


STATEMENT OF POINTS 


ks The brother of the Appellant should not have been permitted to inform 
- the jury that their father relied on temporary insanity upon a charge of 


murder of Appellant’s mother. ! 


Ze The government psychiatrist should not have been permitted to relate 


confidential information submitted by appellant during a pre-indictment 


examination, 








3, There was no evidence presented by the gevernment or the defense | 
to warrant an instruction on second degree murder as a lesser offense of 


first degree murder charged in count one of the indictment. 


4. The court committed reversible error in its instructions to the jury 


in at least eight instances. 


5. The extra-judicial oral and written admissions of Appellant were 
excludable as obtained in violation of Rule 5, Federal Rules of Criminal 


Procedure. 


6. Government counsel was guilty of gross and unethical misconduct 


during trial. 


7.  Appellant’s pre-trial motions for Grand Jury minutes and list of 


Grand Jury witnesses should have been granted. 
SUMMARY OF ARGUMENT 


1. The brother of the Appellant testified about the Appellant's mental 
difficulties stemming from their father killing Appellant’s mother. Ap- 
pellant, as an eye witness, was compelled to testify against his father. 


Such was the brother's testimony on direct examination. On cross-examina- 


tion the prosecuting attorney persisted in learning what the father’s defense 


was to the murder charge. Although objection was made the Court permitted 





this line of questioning whereupon the brother stated that his. father. was | 


defending on temporary aime ball At the concinsion of the: brother’ 8 testi- 





mony, ane ran moved for mistrial which was Eensene’ This testimony 
shin tieced the effect of the Appellant’s defense of temporary insanity in 


the eyes of the jury. 


2. A pave eant psychiatrist was permitted to ia on facts 





elicited from Appellant during a pre-indictment examination. Appellant : 
objected on grounds of confidential communication based on , Title 18, . 
U.S.C, 4244, Taylor v. United States, infra, sustained ach objection on 
grounds of D.C. Code Sec. 14-308 and did not aeaeh the claim made here,~ 
although it was raised there. wai sea the D.C. heoaieis provision was . 
amended snaking it ionppltcabie in homicide and certain oneal cases. It 


‘ 


was so construed in Douglas v. United States, supra. Appellant contends | 
that the present case squarely eanaute this oe yatied -in Baylor. | 
3. Appellant made appropriate motions for judgment of acquittal 

after the opening statement of government, after conclusion of governments, 
and agate upon cxmpletion of the Sate case, which was es by the Court 

on all occasions. It was based on the ground that there never was , sufficient 
evidence produced to show any degree of eo on count nt ome other than 
manslaughter, The only aesinrine on the cause ans circumstances resulting. , 
in the death of the deceased came from a pre-indictment statement pres to. 


the police. Neither did the statement nor the testimony of the Appellant ni 





Fro See TT 


trial supply to the jury any basis to find a verdict of second degree murder. 


4. a) The Court refused to grant four written proposed instruc- 
tions of the Appellant regarding irresistible impulse, the requisite intent 
to steal the automobile, justifiable homicide, and self-defense where the 
deceased assaulted and attempted to perpetrate indecent liberties upon the 


person of the Appellant. 


b) The Court should have limited the instruction on possession 
of recently stolen property to count four charging theft of the auto and not to 
all four counts of the indictment, nor should the Court have charged the jury 
on intoxication eve not relied upon and over the objection of Appellant. 
The Count failed to charge the jury that if the Appellant established either of 
his defenses ,i.e., temporary insanity or self defense, as a complete defense 
but enough was shown to create a reasonable doubt, the verdict must be not 


guilty. 


5. Appellant sought exclusion of extra-judicial statements made to 
police in violation of Rule 5, Fed. Rules of Criminal Procedure, but counsel 
had to abandon same as not coming within existing decisions. ‘ Subsequent 
to conviction, the Supreme Court decided a new standard applicable to the 
facts in this case in Mallory v. United States, infra. This Court should re- 
verse the Judgment herein and grant new trial excluding such extra-judicial 


statements or at least remand this cause for a hearing on the possibility of 


Rule 5. 





6. The prosecuting attorney, through facial grimaces and state- 
ments uttered aloud in the presence of the jury, accused defense counsel 
of improper and unethical conduct in tampering with witnesses and by 
improper questioning of witness, and further misquoted defense counsel 
to the trial court and displayed personal animosity towards defense 
counsel during the — of trail, This course of conduct of the prose- 
cuting attorney exceeded the bounds of tolerable friction between advocates, 
and appears to have been adopted for the purpose of prejudicing the jury 
against Appellant, Appellant was thus deprived of a fair trial by an im- 


partial jury, and new trial should be granted, 


Ts a) Appellant, who was faced with a four-count indictment 


charging two counts of first-degree murder, one of robbery, and one of 
grand larceny, wished to attack the sufficiency of the evidence bt caiglit 
before the Grand Jury ond thus sesteict the charges against him to only 
those on which a prima facie showing had been made. For this purpose, 
Appellant on motion under Rule 6, Federal Rules of Criminal Procedure, 
moved for a list of the witnesses before the Grand Jury (and winhitinanuely 
for a Grand Jury transcript, as argued in Point 7b) sufficiently duty to 
attack the sufficiency of the indictment, if the motions should bi incase’, 
They were refused, Evidence at trial disclosed that no prima falcie 

showing had been made on the counts charging deliberate premeditated 


murder, felony-murder and robbery. Thus refusal to grant Appellant's 





10 


motion obliged Appellant to dissipate his efforts at defending himself 
against all four counts, both the founded and the unfounded, depriving 


Appellant of fair trial under due process of law. 


b) Appellant's motion under Rule 6 for a transcript of Grand 
Jury testimony was also denied (see Point 7a) although there was no 
necessity for continued secrecy after the indictment had been returned. 
Appellant was thus deprived of all opportunity to question the indictment 


against him or any part thereof, with consequent attrition of his defense 


at trial below, denial of fair trial and due process of law, and compromise 


verdict on the first count of the indictment, 





ARGUMENT 
L 
_ MISTRIAL BY REASON OF PROSECUTOR’S MISCONDUCT 
SHOULD HAVE BEEN DECLARED WHEN DEFENDANT'S 
. BROTHER WAS COMPELLED TO TESTIFY, OVER VIGOROUS. 
DEFENSE OBJECTION, AS TO THE THEORY AND CIRCUM- 


STANCES OF DEFENDANT'S FATHER’S DEFENSE IN cae 
GEORGIA MURDER TRIAL IN 1945. 


With respect to Point 1, Appellant desires the Court 
to read the following pages of the si alia 8 ie 
Tr. 733 through 754, inclusive. . 


Defendant” 8 elder ecstass: Robert L.. Edmonds, testified as to de= 
fendant’s traumatic childhood, among: other things to ieiuiay’ $ shaving 
had to testify, as an eyewitness to the murder of their mother, at the 
trials of his father in Georgia in 1945. The brother was Limited to his 
personal observations. On cross-examination he was asked the theory of 
the father’s defense in the Georgia trial, over defense shjection that the 
cross-examination was exceeding the scope of the direct, opening the door 


to the whole Georgia trial, and asking for a mere legal conclusion, 


The effect of the prosecutor's prejudicial and damaging inquiry into 


this. irrelevant matter cannot be measured, It was pure hearsay, had no 


logical connection with the present trial, and was brought in only to inflame: .» 





12 


the minds of the jury against the defendant, to imply that defendant’s de- 
fense in the present case was no better than his father’s in the old case, 
and that defendant should be found guilty just as his father had been, The 
result of the trial shows that the jury ignored the lay and professional 
psychiatric testimony thus cleverly belittled by the prosecutor; and this 
particular cross-examination, conducted under the guise of “testing 


credibility”, had its due and calculated effect. 


i, 


WHERE APPELLANT WAS EXAMINED BY A GOVERNMENT 
PSYCHIATRIST WHILE IN CUSTODY PRIOR TO INDICTMENT 
AND WAS AGAIN EXAMINED BY THE SAME PSYCHIATRIST 
AFTER INDICTMENT WHILE COMMITTED TO A HOSPITAL 
FOR DETERMINATION OF APPELLANT’S MENTAL COM- 
PETENCY TO STAND TRIAL, THE PSYCHIATRIST SHOULD 
NOT HAVE BEEN PERMITTED TO TESTIFY ON MATTERS 
RELATING TO THE ISSUE OF APPELLANT’S GUILT OR 
INNOCENCE OBTAINED AS A RESULT OF SUCH EXAMINATION. 


With respect to Point 2 Appellant Wishes the Court to 
read the following pages of the reporter’s transcript: 
Tr. 961 through 973 inclusive; Tr. 1005 through 1009 

inclusive; and Tr. 1011 through 1014 inclusive. 


On December 7, 1956, Dr. William G, Cushard, a psychiatrist of the 


staff of Saint Elizabeths Hospital, a federal psychiatric hospital, at the in- 


stance of the United States Attorney interviewed Appellant at the District 





of Columbia Jail, On December 17, 1956, by order of Hon. Joseph Cc. 


McGarraghy, District Judge, Appellant was committed to Saint Elizabeths 
_ Hospital for pre-trial examination as to his competency to stand trial. 
(R..1331). This procedure is provided in Title 18, U.S. Code Sec. 4244 


(Tr. 963). Appellant was confined at that hospital continuously. from. 





December 27, 1956, to February 27, 1957, and was continually inter- 


viewed and examined by Dr. Cushard (R. 1006). 


Title 18, U.S. Code, Sec. 4244 provides a uniform method of deter- 
mining the ia ie of accused persons to stand trial, The Ipgislative 
purpose of the enactment of this stkube dx 1949 (R. 964) was to insure 
that no person unable to sciniiariniaaaes the proceedings ae him would be 
placed in ie a of trial, and that the validity of criminal Proceedings 
wend not be eee doubtful by a ‘finding of insanity following conviction 
of an accused person and his committal to prison (1949 U.S. Code Cong. 
Service, p. 1928). Such mental examination may be made without the con- 
sent of the accused, upon the sole motion of the United States Attorney, or 
by the trial court proprio motu; it may also be made on motion oe behalf of 
the accused, The purpose of such examination is merely the determination 
of competency to stand trial, and not the gathering of evidence for prosecu- 
tion of the accused. The statute specifically prohibits steleaton of any 

. statement of the accused made during the course of such examination into 


evidence against the accused in any criminal proceeding. 











14 


A somewhat similar provision for examination to determine mental 
competency is District of Columbia Code 1951, Sec. 24-301, originally 
enacted March 3, 1901, {31 Stat. 1340, ch. 854, Sec. 927) and most recently 
amended August 9, 1955 (69 Stat. 609, ch. 673, sec. 1), D.C. Code 1951, 
sec. 24-301 does not expressly include and has never expressly included 
the same safeguard against introduction of the accused examinee’s state- 
ments as is contained in 18 U.S. Code Sec. 4244; but the latter statute, 
being a later enactment and intended comprehensively to cover the subject 
matter, prevails (U.S. v. Jordan, 1953, 109 F. Supp. 528, aff'd 93 U.S. App. 
D.C. 65, 207 F. 2d 28). Consequently, the same prohibition of disclosure 
provided by Congress in all procedures to determine competency to stand 
criminal trial in federal —_— applies to such procedures in the United 
States District Court for the District of Columbia. The Jordan decisions, 
it will be recalled, concerned the question whether hearings regarding 
competency were to be conducted by the court with or without a jury, in 
which respect there was a real or supposed repugnancy between the 
national and local statutes. An amendment of August 9, 1955, subsequent 
to the Jordan decisions, as it is now set forth in D.C. Code 1951, Sec. 24- 
301(h) resolves inconsistencies between the local and national statutes in 
favor of the former; but with respect to omissions from the local statute, 
Appellant contends, the Jordan decisions continue to require that the para- 


mount United States Code provision shall govern these procedures in the 


sey Ret S 
Sere ow va oll is \ 
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District of Columbia except where a definite inconsistency between Title 


18, U.S. Code Sec. 4244 and D.C. Code 1951, Sec. 24-301 may actually 





exist. Therefore, introduction of Appellant’s statements made in the 
course of his mental examinations into evidence against him on the issue 
| & 


of guilt is error, regardless upon which statute Appellant’s examinations 


may be considered to have been ordered, 


Appellant wishes to reemphasize that his objection to the introduction 
at trial of his statements to Dr. Cushard is not based Epon any sort of 
patient-physician privilege (Tr. 968, 969) or physician-patient relation 
ship (see dtvsent of Prettyman, Circuit Judge, in Taylor v. US., 1955, 

95 U.S. App. D.C. 373, 222 F. 2d 398), but solely upon the unlawf ss 


of introducing such statements in the face of the oo prohibition of 





Title 18, U.S. Code, Sec. 4244. Such cases as Taylor v. 3. Ss. U.S. (1955) 

95 U.S. App. D.C. 373, 222 F. 2d 398, and Douglas v. U.S. (1956) 
U.S.App.D.C. ss, 239 F. 2d 52, which concern testimony of —— 
chiatrists who have actually treated | patients, and discussion of the bintonyy 
interpretations and provisions of D.C, Code 1951, Sec. 14-308 (the Physician- 


Patient Privilege statute) are not apposite to the present case, : 
| 

This case presents the issue sidestepped ay this Court in the Taylor - 

case, supra. In that case the Court decided that in view of D.C. Code 1951, 


Sec. 14-308 a doctor was not permitted to testify, and Title 18, U.S. Code, 


Sec. 4244 was not discussed. That case concerned only a treating physician; 
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the case below concerns only preindictment and pretrial psychiatric 
examinations, and Appellant was never found mentally incompetent. Nor 
was there any reliance on Title 18, U.S. Code Sec. 4244 in the Douglas 
case, supra. Appellant agrees with this Court’s decision in Douglas and 
with the dissent in Taylor. The present appeal is now in a position where 
the Government relies on D.C. Code 1951, Sec. 14-308, as it did at trial 
below; this appeal thus reverses the situation of the Taylor case. The 
issue is clear and the Court cannot sidestep it here. Appellant contends 
that the Government was and is in an untenable position when it had to 
rely upon D.C. Code 1951, Sec. 14-308 to show admissibility of state- 


ments allegedly made by Appellant to Dr, Cushard, 


TH, 


THE EVIDENCE PRESENTED BY THE PROSECUTION WAS 
INSUFFICIENT TO WARRANT AN INSTRUCTION OF THE 
LESSER OFFENSE OF SECOND-DEGREE MURDER IN CON- 
NECTION WITH COUNT ONE, CHARGING FIRST-DEGREE 
MURDER WITH DELIBERATE PREMEDITATION. 


With respect to Point 3 Appellant wishes the Court to 
read the following pages of the reporter's transcript: 
Tr. 364, Tr. 382, Tr. 1033, Tr. 1040 through 1042 in- 
clusive, Tr. 1166 through Tr. 1173 inclusive, and 
Tr/ 1258 through Tr. 1260 inclusive. 


The whole theory and substance of the prosecution below was to 


show murder in perpetration of robbery, and to discountenance Appellant’s 
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contention that there had been an altercation in which he was entitled to 
reasonable self-defense, to prevent an imminently threatened felony, and 
in which even if found to hawe used excessive force he was not guilty of 
any homicide in greater degree than manslaughter, The jury was entitled 
to believe what evidence was presented to it by prosecution and defense. 
If it agreed with the prosecution’s theory it must, of course, have found 
first-degree murder (Green v. U.S. (1955) 95 U.S. App. D.C. 45,218 
F. 2d 856). If so, it might have further concluded, if further approprints 
evidence were introduced, that the death was intentional and a premedi- 
tated part of the robbery plan, and therefore might have returned a verdict 


of first-degree murder on the first count as well as the secand.' 


Such independent evidence of intentional killing and deliberate pre- 
musfitetion was not, however, introduced at the trial. Nor was malice any- 
where shown, but was left to be inferred from what the paumeciior regarded 
as evidence of intent to rob (Tr. 1258-1260). Apart from the prosecution's 
main and sole theory of felony-murder, no independent evitience of malice, 
intent or preméditation was adduced by the prosecution. If inleaiyucindax 
were proved to the satisfaction of the jury, proof of Count One would be 
unnecessary; furthermore, prosecution's advocacy of an — or 
alternative theory on the basis of the evidence adduced to show felony- 
murder might only distract the jury’s attention from the count which pro- 


secution believed it had a real chance to prove, Consequently, the prosecution 


pact it me 
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abandoned any effort to prove Count One independently of Count Two, and 
its contentions of first and second-degree murder were unsupported by 


any testimony other than that brought forward to show felony-murder. 


But the faxy exonerated Appellant of both felony-murder and rob- 
bery. This unquestionably tends to corroborate the defense view picenaeed 
to the jury -- that Appellant was not present in decedent’s apartment for 
any ill purpose or evil motive at the time of the attack or altercation which 


resulted in decedent’s death, 


The return of the jury for additional instructions regarding second- 
degree murder, self-defense and, with regard to Count Two, perpetration of 
robbery, rivets the attention to these considerations, concerning which the 
jury was obviously perplexed and uncertain, and suggests that the verdict 
of second-degree murder, unsupported by evidence, which it finally returned 


was a compromise verdict reflecting nothing more than the jury’s doubt and 


uncertainty regarding the very issues it had been called upon to determine. 





. IV-a. 


WHEN EVIDENCE OF APPELLANT’S PRECARIOUS MENTAL . 
BALANCE HAD BEEN INTRODUCED TO THE JURY, BOT 
APPELLANT HAD INTRODUCED NO PROFESSIONAL OPINION 
OF HIS MENTAL DISEASE OR DEFECT AT THE TIME OF THE 
ALLEGED OFFENSE, THE COURT COMMITTED GRAVE ERROR 
IN CHARGING THE JURY THAT THE IRRESISTIBLE IMPULSE 
MUST ARISE FROM MENTAL DISEASE OR DEFECT, AND IN 
SURROUNDING APPELLANT’S REQUESTED CHARGE ON 
IRRESISTIBLE IMPULSE WITH REMARKS ON THE CRITERION 
OF “MENTAL DISEASE OR DEFECT”. 





With Respect to Point 4a Appellant desires the Court to 

read the following pages of the reporter’s transcript: 

Tr. 1045 - 1050 inclusive: Tr. 1058; and of the record 
below: R, 1338 and 1339, 


On the basis of the testimony adduced there was no precise showing 
of what Appellant’s mental condition was at 3 a.m. Sunday, November 18, 
1956, the time of the alleged offenses. The closest indications were Dr. 
Beller’s diagnosis, made at Appellant’s psychiatric consultation with him . 
at 3 p.m. Friday, November 16, 1956 (Tr. 831), to the effect that Appellant’s 
thinking was disorganized and erratic, and that Appellant appeared to be 
on the verge of explosive rage and fear, and that Appellant should be 
hospitalized (Tr. 837-838); and Dr. Couchard’s opinion, based on ahs as 


nations of Appellant on December 7, 1956 (Tr. 895) and Piaieinil, that on 


December 7, Appellant, though not then psychotic, might become psychotic 
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at any time (Tr. 888) and furthermore that at the date of the trial he still 


might (Tr. 1018). 


In view of this professional opinion, as well as other testimony of 
Appellant’s confused and erratic behavior and state of mind, defense 
counsel could not assert permanent psychosis but was obliged to point 
out the likelihood that Appellant, at a moment of extreme stress and shock, 
might lose his precarious self-control and perform acts for which he could 
not be held criminally responsible. Accordingly, counsel requested an 
instruction paraphrased from Smith v. United States, 59 App. D.C. 144, 


36 F. 2d 548 (R. 1338-1339). 


To the prosecutor's request that the charge be qualified by limiting 
irresistible impulse to the product of mental disease or defect (Tr. 1049) 
defense counsel objected that mental disease or defect would be irrelevant 
and would unduly restrict the Smith decision, which is still the law of the 
District of Columbia (Tr. 1049), Defense prayer was denied (Tr. 1058) and 
the result is that in the final charge to the jury the only reference to ir- 
resistible impulse is casually introduced in the middle of a discussion of 
mental disease or defect, and the jury was told that irresistible impulse 


must be the product of mental disease or defect, 


Appellant contends that this is not an accurate statement of the law, 


but that the Durham test is an additional and independent criterion of mental 
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responsibility, coequal with that of right-and-wrong and that of irresistible 


impulse. Though the Durham test, introduced in a case where the factual 


situation makes it applicable, may be said to enlarge the law of mental res- 
ponsibility in criminal prosecutions, it was not intended to restrict and 
narrow the question of legal sanity 50 that former criteria are abolished 

or qualified into non-existence. Appellant leaves to this Court the determi- 
nation whether our three separate tests of mental responsibility may be so 
intermingled and applied as to eontervalnece each other and mutually re- 


strict the scope of all of them, 


| 
Appellant’s prayer two, as originally offered, appears at page 1338 
of the record below, and is as follows: 
DEFENDANT'S INSTRUCTION TWO | 


The jury are instructed that if from the evidence presented in 
this case you believe’ that at the time of struggling with George P. 
Lefebvre or at the time of taking nine dollars and automobile keys 
as alleged or at the time of taking the automobile as alleged the 
governing power of the defendant Jim B. Edmond’s mind was, 
other than voluntarily, at that time so far unhinged that hig actions 
were not subject to it but were beyond its control, then it will be 
your duty to acquit the defendant, Jim B. Edmonds, and in such 
case your verdict on each such pertinent count of this indictment 
should be "not guilty”. 


The jury are further instructed that if from the ee presented 
in this case you should find that the mind of the defendant, Jim B. 
Edmonds, was so far deranged as. to render him incapable of using 
a rational judgment with regard to any of the acts which he is accused 
of committing, or incapable of controlling an insane impulse to commit 
them, regardless of whether or not he then knew them to be right or 
wrong, then with respect to each count of this indictment which charges 
him with commission of such acts you must find the defendant, Jim B. 
Edmonds, not guilty. 
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The jury are further instructed that if from the evidence in this 
case you should conclude that the defendant, Jim B,. Edmonds, was 
suffering from such uncontrollable impulse to commit the actions 
alleged against him as to override his reason and judgment and ob- 
literate his sense of right and wrong to the extent that Jim B. Edmonds 
was then deprived of the power to choose between right and wrong, or 
if you should conclude that Jim B, Edmonds’ reasoning powers were 
then so far dethroned by a diseased mental condition as to deprive 
him of the power to resist the insane impulse to commit such actions 
though knowing them to be wrong, then you must find Jim B. Edmonds 
not guilty on each count charging him with such unreasoned and un- 
controlled actions. If Jim B. Edmonds was impelled to such actions 
by an insane impulse which the reason that was left him did not then 
enable him to resist, or if his reasoning powers were then so far 
overthrown by his mental condition that he could not exercise his 
reasoning faculties in the actions which he was about to perform, 
then Jim B. Edmonds must be acquitted of all criminal responsibility 
for those actions, 


Smith v. United States (1929) 59 App. D.C. 
144, 36 F. 2d 548 


IV.- ° 


REFUSAL OF THE TRIAL COURT TO GRANT APPELLANT’S FOURTH 
PRAYER, REGARDING THE REQUISITE INTENT TO STEAL THE 
AUTOMOBILE CHARGED IN COUNT FOUR OF THE INDICTMENT, WAS 
ERROR ENTITLING APPELLANT TO NEW TRIAL. 


With respect to Point 4b, Appellant wishes the Court to 
read the following pages of the reporter's transcript: 
pages 1058 through 1061 inclusive. 


Appellant has been convicted of grand larceny, a felony. There was 


not an alternative or included offense of unauthorized use of a motor vehicle, 


nor has Appellant been charged with such offense by information or other- 


wise. 
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A necessary element which must be proved in any prosecution for 
larceny under our Code is intent to steal, that is, intent permanently to 
deprive the owner of his property. Without such intent, there is no larceny, 
but only the statutory offense of unauthorized use of a motor vehicle. (D.C. 
Code 1951, Sec. 22-2204, Act Feb. 3, 1913, 37 Stat. 656, ch, 23, Sec. 826b, 
as added Feb. 3, 1913, 37 Stat. 656, ch, 23, Sec. 1.) The latter affense 
was put into the statute books precisely to punish what would otherwise | 
be only a civil trespass; specific criminal intent is unnecessary, (Proctor v. 
U.S., 1949, 85 U.S. App, D.C, 341, 177 F. 2d 656). The only distbactlen be- 
tween larceny or grand larceny and unauthorized use lies in the issue of 
specific intent embraced in the word “feloniously”. (D.C. Code 195 1, 

Secs. 22-2201, 22-2202), Had the jury been called upon to decide a case 
where both Sec, 22-2201 and Sec, 22-2204 were charged with relation to 
the same facts, it would be incumbent upon the trial court to charge the jury 


with respect to this necessary distinguishing element, 


The vice of the instruction given is that it leaves to the unguided 
speculation of the jury the difficult psychological question of Appellant’s 
intent -- there is no question that he took the automobile from the District of 
Columbia. The outward indicia of intent mentioned in Appellant's refused 
prayer are the proper and the only reasonable means for the jury to as= 


certain the presence or absence of felonious intent on the part of Appellant, 


Mere use of the word “steal” (Tr. 1283), with a choice of two “intents” which 
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would suffice to complete the offense, is grossly misleading without a 
clearer and more definite instruction such as was offered in Appellant's 


fourth prayer. 


Appellant’s fourth prayer, as originally offered, appears at page 


1341 of the record below, and is as follows: 
DEFENDANT'S INSTRUCTION FOUR 


The jury are instructed that it may not find the defendant, 
Jim B. Edmonds, guilty under the Fourth Count of this indictment 
merely upon proof that Jim B, Edmonds took the automobile of 
George P. Lefebvre, and that at the time of the taking the automobile 
was within the District of Columbia. It is incumbent upon the govern- 
ment to prove beyond reasonable doubt that at the time of the taking, 
or at some subsequent time while he still had the automobile within 
the District of Columbia, Jim B. Edmonds formed the intent to steal 
the automobile, that is, to deprive the owner of the automobile of its 
possession permanently. To determine whether such an intent 
existed or was formed, you need not engage in speculation or at- 
tempt to glimpse the defendant’s then state of mind, but may took 
to such circumstances as changes in the appearance or registra- 
tion plates of the automobile, attempts to effect such changes, at- 
tempts to sell or otherwise dispose of the automobile, efforts to 
conceal the automobile, and other similar circumstances which 
might show the defendant's true intent, either at the time of the 
taking or afterwards. Unless you should find that the government 
has succeeded in proving such intent beyond a reasonable doubt, 
you must find the defendant, Jim B. Edmonds, not guilty on Count 
Four of this indictment. ; 
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IV-c. | 
IT WAS GRAVE ERROR TO HAVE REFUSED TO CHARGE THE JURY 
ON THE RIGHT TO KILL IF NEEDFUL TO PREVENT FELONY, AND 
THE STATUS OF SODOMY AS A FELONY IN LAW. 





With respect to Point 4c, Appellant desires the Court to 


read the following pages of the Reporter's transcript: 
pages 1064 through 1074, inclusive: 


By restricting Appellant to the right of “reasonable sclfcddsense from 
death or grave bodily harm” the Court completely ignored the are right 
and duty of a citizen to prevent felony by whatever means might be at his 
disposal, Self-defense being a right of necessity, the right disappears when 
the strict necessity of its exercise is found by the retrospection of the jury 


to have passed. Only threatened death or serious corporal harm can justify 


self-defense, and he who undertakes his own defense or continues it does 


so at his own peril should harm ensue to his aggressor. ! 


| 


In the present case Appellant, though shorter and less mature, was 
noticeably heavier than the recently-discharged regular soldier whom the 
prosecutor in his final address called a “little weak homosexual” (Tr. 1142), 
so that the jury would be entitled to suppo se that Appellant, a though 
fatigued, sleepy, off his guard and taken by surprise, might have fended off 
decedent’s attack with less than extreme force, The supposition that ap- 


pellant used excessive force in defending himself in a mutual affray, and 
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would suffice to complete the offense, is grossly misleading without a 
clearer and more definite instruction such as was offered in Appellant's 


fourth prayer. 


Appellant’s fourth prayer, as originally offered, appears at page 


1341 of the record below, and is as follows: 
DEFENDANT'S INSTRUCTION FOUR 


The jury are instructed that it may not find the defendant, 
Jim B. Edmonds, guilty under the Fourth Count of this indictment 
merely upon proof that Jim B, Edmonds took the automobile of 
George P. Lefebvre, and that at the time of the taking the automobile 
was within the District of Columbia. It is incumbent upon the govern- 
ment to prove beyond reasonable doubt that at the time of the taking, 
or at some subsequent time while he still had the automobile within 
the District of Columbia, Jim B. Edmonds formed the intent to steal 
the automobile, that is, to deprive the owner of the automobile of its 
possession permanently, To determine whether such an intent 
existed or was formed, you need not engage in speculation or at- 
tempt to glimpse the defendant’s then state of mind, but may took 
to such circumstances as changes in the appearance or registra- 
tion plates of the automobile, attempts to effect such changes, at- 
tempts to sell or otherwise dispose of the automobile, efforts to 
conceal the automobile, and other similar circumstances which 
might show the defendant's true intent, either at the time of the 
taking or afterwards. Unless you should find that the government 
has succeeded in proving such intent beyond a reasonable doubt, 
you must find the defendant, Jim B. Edmonds, not guilty on Count 
Four of this indictment, : 





IV-c. 


IT WAS GRAVE ERROR TO HAVE REFUSED TO CHARGE THE JURY 
ON THE RIGHT TO KILL IF NEEDFUL TO PREVENT FELONY, AND 
THE STATUS OF SODOMY AS A FELONY IN LAW. | 





With respect to Point 4c, Appellant desires the Court to 
read the following pages of the Reporter's a 
pages 1064 through 1074, inclusive: 


By restricting Appellant to the right of “reasonable self-defense from 
death or grave bodily harm” the Court completely ignored the broader right 
and duty of a citizen to prevent felony by whatever means might be at his 
disposal. Self-defense being a right of necessity, the right disappears when 
the strict necessity of its exercise is found by the retrospection of the jury 
to have passed. Only threatened death or serious corporal harm can justify 
self-defense, and he who undertakes his own defense or Sere 3 it does 


so at his own peril should harm ensue to his aggressor. 


In the present case Appellant, though shorter and less mature, was 
noticeably heavier than the recently-discharged regular soldier whom the 
prosecutor in his final address called a “little weak homosexual” (Tr. 1142), 
so that the jury would be entitled to suppo se that Appellant, sive though 
fatigued, sleepy, off his guard and taken by surprise, might have fended off 
decedent’s attack with less than extreme force, The supposition that ap- 


pellant used excessive force in defending himself in a mutual affray, and 
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should have foreseen the likelihood of consequent death to his adversary, 
would be consistent with a finding of manslaughter, but certainly not second- 
degree murder as mentioned in connection with Point Three of Appellant’s 


argument, 


The evidence of decedent’s peculiar manner of attack, however, shows 
that he was not inviting Appellant to join him in prayer. We need not blind 


ourselves to what is manifest. Decedent intended to commit an unnatural 


act upon Appellant’s body and such an unnatural act is sodomy, Whether or 


not Appellant knew precisely what form of perversion decedent intended 
is of no significance - he saw that this was a homosexual, he knew that homo- 
sexual acts are a crime, and that he was bound to prevent their performance 
on his own body. A man need not wait to be buggered before resisting such a 
homosexual attack any more than a woman must wait to be carnally pene- 
trated before she uses her utmost strength in resisting a rapist. Had Ap- 
pellant failed to resist decedent's attack to his utmost ability, and had 
decedent consequently been able to perform his unnatural intention upon 
Appellant's body, Appellant would have been liable to punishment under 
50 U.S. Code Sec. 719 (Act May 5, 1950, c. 169, Sec. 1.64 Stat. 141): 

“Sec. 719 (a). Any person subject to this chapter who 

engages in unnatural carnal copulation with another person 

of the same or opposite sex or with an animal is guilty of 

sodomy. Penetration, however slight, is sufficient to com- 


plete the offense. 


(b) Any person found guilty of sodomy shall be 
pungihed as a court-martial may direct.” 
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The provisions of D.C. Code 1951, Sec. 22-3502 (Act June 9, 1948, 
62 Stat. 347, ch, 428, Title I Sec. 104) would also apply in such case. 
Sodomy, whether under military law or under the District Code, is a 


felony; and the killing of the would-be-felon is justifiable when done to 


prevent commission of a felony upon Appellant (Nichia v. U.S., 72 F. 2d, 


1000). 


The jury, after receiving the Trial Court’s instructions and after 


retiring to deliberate, returned for further instructions regarding the 





question of self-defense (R. 1305); this was obviously a point of difficulty 
for the jury. If the Trial Court had permitted the jury to oe also the 
question of justifiable homicide in preventing felony, the jury might have 
founl its task clearer, and might have reached a quite different verdict on 
Count One of the indictment. The Court, however, chose to disbelieve 
Appellant’s account of decedent’s actions (R. 1072), and so refused to 


| 
instruct the jury on this important aspect of Appellant’s defense. 


The refusal of instructions on the law of justifiable homicide was not 
remedied by permission to defense counsel to draw in his argument to the 
jury reasonable deductions from the facts of the case. Both —— had 
asserted to the jury that it should look to the Court as the sole source of 
law, and that it should disregard any of counsel’s discussion of what the law 
is, except only to the extent such Sietckaiion might be supported by the 


Court’s instructions. ! 
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The defense, therefore, found it inexpedient and highly inadvisable 
to proffer to the jury any suggestions which it foresaw would surely find 
tacit disapproval from the Trial Court and consequent resentment and 
suspicion from the jury. Defendant was as much entitled to the Court’s 
instruction on justifiable homicide, on the theory of the defense, as was 

the prosecution to discussion of its hypothesis of unarmed robbery, or 
of such extraneous matters as intoxication, flight or possession of the 
automobile, Denial of this instruction was error; and the magnitude of 
the error is evident from the jury’s return for further instructions, and 


the apparent compromise verdict it finally published. 


Appellant's prayer 7, as originally offered, appears on page 1344 
of the record below, and is as follows: 
DEFENDANT'S INSTRUCTION SEVEN 


The jury is instructed that if it should find that George P, 
Lefebvre met his death while making or attempting a sodomitic 


attack upon the defendant Jim B. Edmonds, purposing and attempting 


to perform an unnatural and perverted act upon the body of Jim B. 
Edmonds or to force Jim B. Edmonds to perform an unnatural and 
perverted act with or upon the body of George P. Lefebvre, then 
the jury is further instructed that sodomy is a felony and is defined 
under the District of Columbia Code as taking into one’s mouth or 
anus the sexual organ of any other person or animal, or placing 
one’s sexual organ in the mouth or anus of any other person or 
animal, or having carnal copulation in an opening of the body except 
sexual parts with another person. The jury is further instructed 


that killing is justifiable when done to prevent commission of a felony 


upon the defendant. 


Nichia v. United States (1934) 72 F. 2d 1000 
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IV-d. 

THE TRIAL COURT’S REFUSAL TO GRANT APPELLANT'S : 
EIGHTH PRAYER, REGARDING THE TEST OF THE NECESSITY, 
REASONABLENESS AND EXTENT OF CIRCUMSTANCES IN 
APPLYING SELF-DEFENSE WHERE INDECENT LIBERTIES 


WERE TAKEN UPON THE PERSON OF APPELLANT IS ESRon 
ENTITLING APPELLANT TO A NEW TRIAL. 


With respect to Point 4d, Appellant wishes the Court to 
read the following pages of the reporter's transcript: 
Tr. 1298, 1299, 1305 through 1327 inclusive. 


The —_ after beginning its deliberations, sent back to the trial 
court for its “interpretation” of the laws of self-defense and second- 
degree murder; evidently this point was far from clear after the trial 
court’s instructions. (Tr. 1305) Except for anadditional two a ee 
on robbery and its connection with felony-murder (Tr. 1327- 1328), the 
trial court merely repeated instructions it had given siesiaanars (Tr. 1321- 


1327). | 
Usually self-defense is discussed in connection with a murderous 
attack or anattack from which immediate, inescapable, grave and pre- 
sumably permanent injury is imminently and reasonably antictphted. 
Here, we have the case of a young man surprised by a pervert who does 
not desist from his efforts and finally seeks to overpower his viction, 


These are unusual and peculair circumstances to which the form-book 
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instructions do not'apply. Judging the intentions of a normal assailant 
and the degree of means necessary to repel him without killing him is, 
Appellant submits, difficult enough; but anticipating the purposes and 
intentions of a stranger who suddenly reveals himself as a sex psychopath 
falls into such a special case that particular instructions to the jury, 


adapted to the particular fact situation, are necessary for its guidance, 


Appellant’s eighth prayer is an accurate and fair reflection of the 
law applicable to Appellant’s theory of this case. The prosecutor’s objection 
to Appellant’s prayer regarding prevention of the felony of sodomy (Tr. 1064- 
1072) was that actual sodomy was not in fact perpetrated. Appellant contends 
that the purpose and manifestations of decedent’s attack went together, and 
that from the homosexual acts of decedent -- attempting to masturbate 
Appellant and to kiss him -- were clear indications of his purpose to 
commit sodomy or some equally perverted and unnatural act upon Ap- 
pellant’s dead or living body, The mere permission of the trial court to 
mention these matters in argument does not pideieatute for its refusal 


to grant this altogether reasonable prayer (1072). 


Appellant’s eighth prayer, as originally offered, appears at page 


1345 of the record below, and is as follows: 
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DEFENDANT'S INSTRUCTION EIGHT 


The jury are instructed that if they should find that George P. 
Lefebvre was taking indecent liberties with the person of the defendant, 
Jim B. Edmonds, and would not desist therefrom, and thereafter at- 
tacked Jim B, Edmonds with force and violence, then the jury are 
further instructed that they may look to the actions and behavior 
of George P, Lefebvre and to the manner and circumstances of his 
attack, if any, in order to determine the intent, plan, design and 
purpose of George P. Lefebvre in making such attack, if any, and 
the reasonableness of the defendant’s apprehension, if any, of 
serious bodily harm or death to the defendant as the result or 
consequence of such attack, as well as the reasonable necéssity 
of the defendant’s using force to defend himself from such attack, 
if any. And the jury are further instructed that the test of! the 
necessity, reasonableness and necessary extent of self-defense 
is not what the attacker intended, but what his acts and behavior 
caused the defendant to believe was his intention. The law does 
not require of the defendant the same coolness and judgment, in 
estimating his danger, that can be exercised by the jury in re= 
viewing the circumstances of the encounter. 


State v. Joiner (latter part of instruction) 
“161 La. 518, 10 109 So, 51 








IV-e. 


WHERE APPELLANT WAS CHARGED WITH TWO COUNTS OF 
MURDER, ONE OF ROBBERY AND ONE OF GRAND LARCENY, 
INSTRUCTION OF THE TRIAL COURT PERMITTING AN IN- 
FERENCE OF GUILT FROM THE POSSESSION OF RECENTLY 
STOLEN PROPERTY TO APPLY TO THE FIRST COUNT 
(DELIBERATE PREMEDITATED MURDER) OF THE INDICTMENT ~ 
WHERE POSSESSION OF THE PROPERTY CONCERNED ONLY THE - 
FOURTH COUNT OF THE INDICTMENT (GRAND LARCENY), AND ~ 
WHERE MOREOVER INSANITY WAS THE DEFENSE, WAS ERROR 
ENTITLING APPELLANT TO NEW TRIAL. 


With respect to Point 4e Appellant wishes the Court to 
read the following pages of the reporter's transcript: 
Tr. 1091, Tr. 1092, Tr. 1283, 


While Appellant has no quarrel with instructions regarding presump- 


tion of guilt from possession of “fruits of a crime” in cases where they are 


applicable to the facts, in the present case he deems them inapplicable. 


Appellant was charged with grand larceny of an automobile belonging 
to decedent; he was not accused of robbery of the automobile from decedent. 
Appellant cannot deny that he was found in the automobile more than a week 
after the decedent’s death. Moreover, through various statements made 
prior to trial, and through his long testimony at trial, Appellant has gone 
into great detail about his continuous possession and use of the automobile 
and the routes traversed in it. He denies that he ever intended to deprive 
the owner of his property of the vehicle in the District of Columbia -- that is, 
he denies stealing the automobile. That is the only question at issue in 


Count Four. 
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In its instruction the trial court begs this question, The axtom cbile 
is described as “fruits of crime” an d its unexplained possession is there- 
fore “guilty possession”, Appellant does not advert to the fact that an 
instruction appropriate to a pick pocketing is hardly in point where an 
automobile has been missing for many days, or that “recently after its 
completion” must be restricted within reasonable limits. He inquires, 
however, to what “crime” the trial court can have been thought to refer 
in this charge, and how far possession of the automobile can — implied 

| 
Appellant's guilt of premeditated and deliberate murder. : 

In short, Appellant contends that this instruction is as inappropriate 

and as misleading, when given in this case, as it would be if tlle ina 


fraud accusation, where the “fruits of crime” is alleged to be a piece of 


land and the defense of its accused possessor is that it was bought and 


paid for. | 


Further, there is evidence that Appellant was irrational, confused, 
and wavering on the verge of psychosis, into which he might _—— at any 
moment, The defense contention was that the shock of being subjected toa 
sodomitic attack and of finding his assailant unconscious under eircum- 
stances very difficult for Appellant to explain might have unhinged Appellant’s 
reason to the extent that he was not criminally responsible for faking the 
automobile. In such case, a person could be found in possession of the auto- 


mobile, and not be able himself satisfactorily to explain its possession, and 
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yet not be guilty of any crime, regardless whether or not he was in mental 


balance at the time of being found in possession. 


IV-f. 
THE TRIAL COURT’S INSTRUCTION, GIVEN TO THE JURY 
OVER APPELLANT’S OBJECTION, THAT APPELLANT’S 
FLIGHT MIGHT AT THE DISCRETION OF THE JURY BE 


TAKEN AS SHOWING APPELLANT’S CONSCIOUS GUILT, 
WAS ERROR ENTITLING APPELLANT TO NEW TRIAL. 


With respect to Point 4f Appellant wishes the Court 

to read the following pages of the reporter’s transcript: 
Tr. 1087 through 1091 inclusive, Tr. 1292, and Tr. 1295 
through 1297 inclusive. 


Appellant is content to rest upon the arguments advanced to the trial 
court: that there was in the evidence no indication that Appellant had in 
fact fled from the District of Columbia, that the “flight” charge is properly 
applicable only in special circumstances which did not exist in this prose- 
cution, and that in this instance the charge was all too likely to suggest 
to the jury a possible bias of the trial court towards a belief in the guilt 
of Appellant, with its consequent unfairly prejudicial effect upon the Ap- 


pellant, 


As the transcript of the trial indicates passim, there were continual 
long interruptions of the trial during which counsel conferred at the bench, 


and in which the trial judge took part. During many of these bench con- 
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ferences the jury remained in the jury-box; during others it was excluded 





from the courtroom. In such circumstances a jury can hardly avoid the 
impression, however erroneous and improper, that the trial judge knows 
much more of the facts and “excluded evidence” than it does, and so is 
inclined to notice carefully every slight indication which might betray 
the secret and interior attitude of the bench to the matters of inet at 
issue. : 
Appellant desire s further to point out that the instruction complained . 
rae not limited or even specifically addressed to the Fourth — of 


: | 
the indictment, or to any count in particular, but was permitted to 


sprinkle indiscriminately over the issues of innocence or guilt on all 


four counts against Appellant. 


IV-g e 


WHERE THERE WAS NO EVIDENCE OF INTOXICATION, AND 
APPELLANT DID NOT RELY UPON INTOXICATION AS A 
DEFENSE, THE TRIAL COURT, IN GIVING AN INSTRUCTION 
REGARDING INTOXICATION AT THE BEHEST OF THE PROSE- 
CUTOR AND OVER THE OBJECTIONS OF APPELLANT, COM- 
MITTED GRAVE AND PREJUDICIAL ERROR ENTITLING 
APPELLANT TO A NEW TRIAL. i 


With respect to Point 4g Appellant wishes the Court}to 
read the following pages of the reporter's transcript: 

Tr. 910, Tr. 911, Tr. 913, Tr. 1075 through 1081 a 
and Tr. 1275. 





Where intoxication was not in issue and where all the evidence 


pointed to Appellant’s sobriety at the time of the alleged offenses, the 


instruction regarding intoxication was not merely irrelevant; it was 


highly prejudicial to Appellant, Intoxication does not excuse, but rather 
aggravates the seriousness of an offense. Only where some special 
psychological factor is necessary, as in deliberately premeditated 
murder, can such instruction have any legal effect, and then only when 
intoxication is a question clearly in issue. Appellant rejects the theory 
that this instruction can be freely given in every prosecution for first- 
degree murder, and asserts that in the present case it was highly preju- 
dicial to him, depriving him of his right of trial by an impartial jury and 
improperly bringing to the attention of the jury words suggesting a possible 
opinion of the trial court that Appellant was in fact intoxicated at the time 


in question, 


IV-h. 


FAILURE OF THE TRIAL COURT TO CHARGE THE JURY 
THAT APPELLANT WAS NOT REQUIRED TO ESTABLISH A 
COMPLETE DEFENSE OF TEMPORARY INSANITY OR SELF- 
DEFENSE, BUT THAT IF SUCH DEFENSES CREATED REA- 
SONABLE DOUBT ITS VERDICT MUST BE NOT GUILTY, 
EVEN IF WITHOUT SUCH SHOWING THE PROSECUTION’S 
CASE WOULD HAVE CONVINCED THE JURY BEYOND | 
REASONABLE DOUBT, WAS ERROR ENTITLING APPELLANT 
TO A NEW TRIAL. 


With respect to Point 4h Appellant wishes the Court to 
read the following pages of the reporter’s transcript: 
Tr. 1289 through 1301 inclusive. 
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Appellant relies upon the arguments orally advanced to the trial 
court to show the justice and propriety of instructing the jury as to the 
rule of reasonable doubt as it differently affects both the prosecition 
and the defense contentions and the evidence and necessary a 
supporting them, The expression “reasonable doubt” was likely to re-- 
ceive much mention in the final addresses of both prosecution and 
defense, as in fact it did; it is essential to the task of the jury that 
it fully understand the purport which this expression has in the Leite 
nal law, and how the rule of reasonable doubt must be employnditn 
tracing its route from the facts presented to it to the determinations 
it must make. Only the trial judge should undertake the duty of explaining 


this most important guide to the jury, and only the trial judge can, for 


this is the special function of the bench, 


Both advocates must be expected to play their own roles, the one 
to show the reasonableness of doubts and the other their unreasonableness. 
In the face of such partial pleading the jury must rely upon its impartial 


instructor as to the function which the law imparts to it. The duty of 





impartially instructing the jury can hardly be abdicated or entrusted 


to either advocate or to both of them together, 


In particular, the task of enlarging upon “reasonable doubt” should 
not be left to defense counsel in a case like the present, where the accused 


person has a positive defense or defenses. In those cases where there is 


= 
> 
‘ts 
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no positive defense offered, and where ,for one reason or another, the 


defense must rely exclusively upon negatively assailing the theory and 


evidence of the prosecution, “reasonable doubt” is understandably the 
theme of its final summing-up to the jury. Where there is a positive 
defense, however, such a final address would subtract from the time 
available for recapitulating such positive defense, and would amount 
almost to a defendant’s admission that he does not expect the jury to 


place much reliance upon his positive defense or defenses, 


As a psychological factor, enlargement upon “reasonable doubt” 
in defense counsel's closing address may be as unfortunate and as 
unwise as reliance upon a weak alibi defense or a defense of temporary 
insanity. Just as these latter defenses are viewed by the jury with such 
hostility and suspicion that counsel might well choose to eschew them 
even in the face of facts which would seem to make them necessary, 
so the “reasonable doubt” argument is such a red flag to the ordinary 
jury that it should not be employed except when it is the only argument 


which can properly be advanced, 


In view of these considerations, both of law and of circumstances 
bound to affect the fairness of trial, Appellant had the right to expect 
that the Trial Court would instruct the jury fully in the function and im- 
portance of reasonable doubt. Appellant contends that the remarks con- 


cerning reasonable doubt actually included in the instructions of the Trial 
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Court were insufficient, incomplete and without sufficient detail to enable 
| 
the jury properly to discharge its responsibility under the law. 
> V. 
ALTHOUGH APPELLANT AT TRIAL ABANDONED THE | 
CONTENTION THAT ALLEGED INCULPATORY AD- ! 
MISSIONS HAD BEEN OBTAINED FROM HIM BY VIOLATION 
, OF RULE 5 OF THE FEDERAL RULES OF CRIMINAL PRO- 
CEDURE, THE COURT OF APPEALS MAY APPLY, NUNC 
i PRO TUNC, A SUBSEQUENTLY RENDERED DECISION OF THE 


UNITED ED STATES SUPREME COURT AND RENDER SUCH 
ALLEGED ADMISSIONS INADMISSIBLE. 


With respect to Point 5, Appellant wishes the Court to 
read the following pages of the reporter's transcript: 

= Tr. 218; Tr. 219; Tr. 2313 Tr. 2323 and Tr. 251 a a 
300 inclusive. 


“f Detective-Sergeant Donahue of the Washington Metropolitan Police 
first visited Appellant in the custody of Marine Corps guthoritias ata 
Marine Supply Depot about seven miles from Albany, Georgia, at about 
9:00 a.m. on Friday, November 30, 1956, at which time Appellant freely 
and voluntarily detailed the facts of decedent’s death and Appellants 
own actions since November 17, 1957. Sergeant Donahne took notes of 
Appellant’s remarks on that day, and on the day following, cee 
December 1, 1956, Appellant having signed a waiver of ectwailidion, 


; Appellant and Sergeant Donahue drove to Albany and left Albany by 
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plane, at about 8:55 a.m. After an hour's stopover at Atlanta, they flew on 
to National Airport, south of Washington, D.C., landing about 1:10 p.m. 
Saturday, December 1, 1956. They drove in a police car directly to the 
offices of the Homicide Bureau, Metropolitan Police, on the second floor 
of Police Headquarters, Washington, D.C., which is located just north of 
the United States Court House and one block south of the various municipal 


courts. 


From 1:50 p.m, to 3:55 p.m. that Saturday, December 1, 1956, 
Appellant gave a statement closely similar to that given by him at the 
Marine Supply Depot; this statement was reduced to typewritten form 
_ and signed by Appellant, At trial, it was read into the record as prose- 
cution’s exhibit 13, The date and time Appellant was first brought before 
a committing magistrate or United States Commissioner is not stated 


on the record below. 


The purpose of arraignment before a judge or a United States 
Commissioner is the safeguarding of an accused person’s rights to be 
informed that there is a charge pending against him, that he need not 
make any statement to investigating authorities, that any statement he 


may make may be introduced as evidence against him, and that he may 


have counsel to safeguard his interests as an accused person, 
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At the time of trial the law regarding the application of Rule 5(a). 
was not fully developed, In the light of the decisions of this Court in . 
Watson v. U.S., 98 U.S, App. D.C. 221, 234 F. 2d. 42 (1956) and Green v. 
U.S., 98 U.S. App, D.C, 413, 236 F. 2d.708 (1956), which were then the 
most recent expressions of the law upon this point, Appellant’s counsel 
concluded that the delay in Appellant’s arraignment would not come 
within the McNabb rule as it was then applied, and so abandoned axy 
effort toe seek exclusion of Appellant’s statements, and particularly prose=- 
cution’s exhibit 13, on the grounds of vislation of Rule “5(a) in order to _ 


limit the issues at trial, (Tr. 236, 237). 


Subsequently, however, our Supreme Court has spoken authoritatively 


in its reversal of Mallory v. U.S., 98 U.S. App. D.C. 406, 236 F. 2d 701 
(1956), The Mallory decision of the Supreme Court (354 U.S, 449,77 
S. Ct. 1356; Jume 24, 1957) seems to imply that Rule 5(a) must be strictly 
obeyed, that mere detention of an accused person prior to arraignment, 
even for a slight period of time, renders his statements inadmissible as 
evidence against him, and that it is superfluous to inquire whether or not 
such statements are to be considered ae of the unlawful detention: 
It is hard to say what the outcome of the Green and Watson cases would 
have been if a in the light of the Mallory decision. ) 

Because of the clarification which the Mallory decision effects in 
this crucial aspect of Appellant’s case, the needs of justice demand that — 
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this Court reopen the question of the lawfulness of Appellant’s detention 
and the admissibility of statements attributed to him. Appellant points 
out that if the Court should find itself unable, because of the state of 
the record below, to decide this question itself, the needs of justice 


would be served by remanding the question to the District Court for 


its hearing, deliberation and decision of this single limited question. 


VI. 


WHERE THE PROSEC UTING ATTORNEY, THROUGH FACIAL 
EXPRESSIONS AND STATEMENTS UTTERED ALOUD IN THE 
PRESENCE OF THE JURY, ACCUSED DEFENSE COUNSEL OF 
TAMPERING WITH WITNESSES AND OF UNETHICAL CONDUCT 
BY SUPPOSED IMPROPER QUESTIONING OF WITNESSES, AND 
BY MISQUOTING DEFENSE COUNSEL TEMPERED WITH PER- 
SONAL ANIMONITY, THE APPELLANT WAS DEPRIVED OF A 
FAIR TRIAL BY AN IMPARTIAL JURY. 


With respect to Point 6, Appellant wishes the Court 
to read the following pages of the reporter’s trans- 
cript: Tr. 20% Tr. 226-227 incl.; Tr. 371; Tr. 477; 
Tr. 489; Tr. 496; Tr. 533; Tr. 685; Tr. 702; Tr. 955, 


A certain degree of zeal and energy in presenting his prosecution 
and belittling the evidence and arguments of the defense is expected of a 
prosecutor, and in any hard-fought case heat generated by friction is 
likely to occur, and, however regrettable, may be excusable when it pro- 


ceeds from a genuine incompatibility of counsel both acting in good faith. 
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When, however, such indignation is spurious and assumed, or, if genuine, 
is self-induced for the deliberate purpose of prejudicing the Court and 
jury against defense counsel, and thus indirectly but surely against the 


accused person himself, such misconduct of the prosecution calls for 


vehement protest, regardless the indentity of the offender. Still more 


must such misconduct be condemned when it is part of a seemingly con- 
sistent pattern, maintained throughout the trial to work upon the passions 
of the jury and, if possible, to intimidate defense counsel or Provoke them 


to displays of open hostility towards the prosecutor. 


At the trial below, defense counsel at one point requested permission 
of the Court to examine notes which a witness had conned just before as= 
suming the witness chair. Upon this rather ee sequeat the prose- 
cutor went to the bench and accused defense counsel of employing an under- 
handed stratagem (Tr. 205-209). As a consequence of this collgamy both 
counsel were directed in the future to approach the bench whenkoot any 
possible objection to the admissibility of testimony was anticipsted, The 
transcript reveals how often in the ensuing six days of testimony defense 
counsel had to interrupt the trial to approach the bench upon one matter or 
another; though this requirement of the Court and the considerations of 

| 
_ caution which prompted if. are not complained of, the effect upon the jury 
of these continued and frequently long interruptions cannot — had see 
than an adverse effect upon their consideration of Appellant's cause. No 
jury likes to feel that defense counsel is deliberately keeping matters away 


from its knowledge. 





- 


At another point, just as the jury was filing out of its box, and while 
both counsel, on prosecution’s motion, were approaching the bench, the 
prosecutor being next to the jury-box, the prosecutor, grimacing at defense 
counsel and speaking loudly enough to be overheard by the jury, accused 
defense counsel of further misconduct (Tr. 827) phrased vaguely enough 
to whet the jury’s interest but not to reveal the pretext for the prasecu- 
tor’s outburst - that defense counsel had requested that the jury be with- 


drawn (Tr. 228-230). 


At another point, while defense counsel, being closer to a movable 
blackboard which was partially obscured by defense counsel table from 
the view of the jury at the opposite side of the courtroom, had arisen 
and was drawing the blackboard into the center of the courtroom at the 
Court’s direction, the prosecutor, in the presence of the jury, accused 
defense counsel of obscuring the blackboard from the view of the jury. 
Though this regrettable remark may seem merely ridiculous as read 
from the reporter’s transcript, as it was actually uttered, with the 


expressive grimace or “disgustful expression” of the prosecutor, it 


was so exceedingly discourteous as to provoke a spontaneous protest 


from defense counsel and no less spontaneous remark from the bench, 
Once again the jury was shown how zealously the prosecutor was protecting 


it from the obscurantist tactics of the defense. (Tr. 371). 
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At another point the prosecutor, upon finishing cross~examination of 
a defense witness, attempted to excuse the witness without profiering 
him for redirect examination (Tr. 477). This seemingly minor er 
necessitated a further trip to the bench and gave the jury further leisure 
to speculate upon the possible significance of prosecution’s last kiuestion 
put to the witness and the witness’ affirmative but mystifying reply. It 
is with reference to this last question that prosecution’s attempt to get rid 
of the witness and the licen embarrassment of defense counsel in 
having to approach the bench is seen in its real significance. on account 
of this interruption thus occasioned by the prosecutor, defense counsel 
judged that any replies elicited by: its further examination of this ielense 
witness would not dispel the so already enpurlaved in the minds of 
the jury, and so was forced to content itself with ca securing me 
witness’ admission that the psychiatric (nadine he had given on cross- 


examination was that of a layman to medicine, (Tz. 478), 


A little later, at a bench conference regarding the admission of 


testimony which detvass claimed lay outside the hearsay prohibition, the 
prosecutor misquoted defense counsel (Tr. 489) a few seconds after 
defense counsel had told the Court that a lay witness “will testify that .. 
(Appellant) was mentally sound, as the dias will” (Tr. 488), such testi- 
mony, of course, to be adduced by the prosecutor on cross exarnination, 


as had been done with other witnesses. On this misquotatian the prosecutor 
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based a further argument on lay opinion testimony as to sanity (Tr. 489- 
492) so that the misquotation does not seem to have been inadvertent or 

the result of any mishearing, but contrived for a purpose. By means of 
this detour from the question of hearsay testimony, the prosecutor effected 
an interruption of the Court’s train of thought (Tr. 488) and thus secured 


a limitation of the witness’ testimony (Tr. 493). 


Very little later, the prosecutor’s practise of rising from his seat 
and creating a disturbance (as if to propose objections) in the midst of coun- 
sel’s questions or the answers of witnesses (Tr. 494) made it impossible for 
the court reporter to hear counsel's question (Tr. 496). The frivolous 
nature of such objections, being directed to the phrasing and not the sub- 
stance of the questions, is shown in the transcript. In particular, the prose- 


cutor’s rising to interrupt before the question was fairly stated (Tr. 499) 


suggests that the purpose of this tactic was not the exclusion of inadmissible 


testimony, but the harassment of defense counsel and the diminution of the 


jury’s attention to the witness’ testimony. 


A startljng question in the course of the cross-examination of a 
defense witness (Tr. 533) provoked objection from defense counsel. The 
question was far outside the scope of the witness’ direct testimony and 
was tied to no more than a portion of defense counsel’s opening statement 
with regard to the expected testimony of another witness (Tr. 534-537). 
Though finally permitted by exercise of the court’s discretion, this 


. question occasioned a further bench conference. 





‘The most remarkable instance of the prosecutor’s mioconduct was 
perhaps his introdpction, under the guise of testing credibility of a witness 
being cross-examined, of questions relating to statements. allegedly made 
by the same witness to the prosecutor himself in the premcaek’s ‘office, 
and in the presence of two other named persons. (Tr. 685). Defense 
counsel warned the prosecutor that the result of what the defense be= 


lieved to be me prosecutor’s improper nonanes in this regard might well 





occasion the eee of the prosecutor himself as to this alleged 
interview and statements of the witness made havent, The cross-examina- 
tion of this witness -- who had originally testified as a prosecution ee 
(Tr. 150-194) -- proceeded by leading questions and was designs te elicit 
testimony ordinarily given in direct ecarninnitton (Tr. 685-699). The inter~ 
view which was the pretext for this cross-examination of the prosecution’ s 
original witmess occured only about a week prior ee the éxtail (Tr. 700) 

and the testimony now elicited fram the wrthons could therefore have beak 


developed by the prosecution on direct examination, 


Apart from giving the prosecution an opportunity, by the use of leading 
questions, to put language into the mouth of its own rather suggestible witness, 


this remarkable course of questioning opened the door to a rather irrelevant 


side-issue, namely the conference in the prosecutor's office and what was: 


or was not said there. 
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In the course of this cross-examination the prosecutor did not omit 
to suggest, by a leading question, that the witness had changed his account 
of defendant’s behavior as the result of a telephone conversation with 
“counsel representing the defendant” (Tr. 687). Some suggestions are 
all the stronger for being subtly insinuated; but it is submitted that here 
the prosecutor was trying to have the jury believe that principal defense 
counsel (referred to in the singular) had successfully suborned the witness 


to perjury (Tr. 702). 


This charge was not specifically renewed at the bench conference 
(Tr. 702), and may be supposed to have been suggested only for the benefit 
of the jury. This tactic of broadcasting baseless and absurd allegations 
against defense counsel in criminal prosecutions is designed solely to 
inflame the minds of the jury against the accused person and no one else. 
Not only is such an accusation a serious breach of professional etiquette 
as between members of the bar (i n the absence, of course, of a.serious 
belief that it may be well founded) but it is an entirely improper device 
for depriving an accused of a fair trial. Tactics of this sort, if indulged 
in civil actions, are good reason for professional discipline of the offender; 
all the more should they be ruled out of criminal actions, where they are 
bound to sap the foundations of the whole structure of justice. In the present 


case counsel has not been harmed in the least by this accusation; but appellant 





sien @ Pp eee é 


has been deprived of his right to an impartial jury and has been, sent to 


prison, From this single instance of the prosecutor’s misconduct this 
Court may discern how meager was the prosecution's actual case against 
Appellant; good evidence does not require misconduct of the prosecutor 
to insure the conviction of a guilty criminal.. , | 4 


| 
In the course of cxoss examination of the Appellant - ee - which was ‘ated 


limited to the scope of the divert, deapite the prosecutor’ s statement in his 
closing address to the jury (Tr. 1240) -- the prosecutor by: means of Tearing 
questions got to the jury the suggestion that Appellant had told a L wiiones that 
Appellant had fended off decedent with Appellant’s elbow. (Tr. 955). Such 

an alleged extrajudicial statement was not founded on the. previous evidence w= 
and that particular witness had been exhaustively examined. Over defense 
objection the prosecutor stated,.in open court and in the presence -of the jury, 
that he would call the witness to refute, if necessary, Appeliant’s ‘testimony; 
and the prosecutor was allowed to continue this line of questioning (Tr..955- 
956) and, over defense counsel’s further objection (Tr. 957-959), to-go on with 


; i . 4S 


The testimony which followed (rr, 981-1004) shows that this particular 
. witness, Henry T. Price, was introduced by the police into Appellant’ s cell 
at a police station on Sunday, Deseniber 2, sae the day following Appellant” s 


return from Georgia; that he stayed there some two and a half or three hours, 
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engaging Appellant in conversation concerning the decedent's death; and 
that on the following day, Monday, December 3, this witness reported 
Appellant’s words to the police (Tr. 1002-1003), The tenor of the testi- 
mony indicates that this witness was confused and had no clear present | 
recollection of what Appellant had told him; that at the time of his inter- 
view with the prosecutor about a week prior to trial he had a much less 
accurate recollection of Appellant’s alleged oral statements to him than he 


had on Monday, December 3 (Tr. 1004). 


— the imperfect nature of this witness’ recollections, from the 
existence of a better record dating from one day after the police-cell 
interview, and from the prosecutor's method of employing leading ques- 
tions to “refresh the recollection” (Tr. 990-993) of the witness as to what 


he had said one week before trial, defense counsel can only conclude that 


the prosecutor was disingenuously employing the vague and inaccurate 


recollections of this second-hand witness, not to impeach Appellant's 

own testimony but to suggest to the jury that Appellant had made self- 
‘damaging admissions that had never in fact been made. This, Appellant 
contends, is a wholly improper use of extrajudicial conversations, and, 
coming in conjunction with the prosecutor’s claims of surprise, of hostility 
of the witness and of tampering by defense counsel, it could not otherwise 
than have given the deceptive appearance of truth to the prosecutor's 


suggestions as to what Appellant had said, 





When the prosecutor took the stand to testify to his interview with 


witness Henry T. Price (Tr. 1025-1031) it appeared that he had himself 
recorded the interview in a form of personal shorthand unknown to the 
witness, and that the statement was never transcribed and signed by Mr. 


_ Price, The two alleged witnesses to this interview were not called to testify. 


Vil-a. : 
WHEN APPELLANT WAS CHARGED WITH A CAPITAL OFFENSE 
ON TWO COUNTS OF THE FOUR-COUNT INDICTMENT, AND. 
WHEN APPELLANT CHALLENGED THE INDICTMENT AS NOT 
HAVING BEEN SUPPORTED BY A PRIMA FACIE CASE BEFORE 
THE GRAND JURY, APPELLANT WAS ENTITLED, ON HIS MOTION 
THEREFOR, TO A "LIST OF THE WITNESSES WHO HAD TESTIFIED 
BEFORE THE GRAND JURY IN THE HEARING WHICH RESULTED IN| 
ITS RETURNING THE INDICTMENT. 


With respect to Point 7a Appellant wishes the Court to 
read the following pages of the record below: R. 1334 and 
1335, | 


Appellant made timely motion for a list of the witnesses whe had 
testified before the Grand Jury, testimony before which had already redulted 
in the return of a four-count indictment charging premeditated murder, 
felony-murder, robbery and Grand Larceny, Such list would be necessary 
in. order to determine whether enough witnesses able to testify to the 
necessary elements of those alleged offenses had in fact shows the jury 
a prima facie case on each of these charges, Any attack upon the sufficiency 
of grand jury action must, of course, be baked upon proof, not mere surmise; 


i 
| 
! 
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therefore the list of witnesses requested in dpiianss motion was of vital 
necessity to Appellant as a preliminary means of showing that the indict- 
ment rested chiefly upon the admission of evidence illegally obtained, and 
that certain of its counts, notably those of first degree murder in the First 
Court, felony-murder in the Second Count and robbery in the Third Count, 
were not borne out by competent testimony addressed to the indispensable 


elements of each offense. 


Since the Grand Jury action had already been completed with regard 
to Appellant, and no further indictments were in contemplation against him, 
there was no further necessity or colorable excuse for continued secrecy, 
Denial of Appellant’s motion is appealed as without cause or necessity, unjust 


and unduly prejudicial to Appellant, 


The testimony at trial showed clearly that at best only a prima facie 
showing was made sufficient to found a manslaughter charge on the First 


Count and on the Fourth Count a charge of unauthorized use of a motor 


vehicle (which latter offense was not charged). The only testimony which 


could have been adduced before the Grand Jury by those witnesses at trial 
who had testified was enough to show the finding of decedent’s body and 


the statement of Appellant to Detective Sergeant Donahue. 


This statement of Appellant and the other testimony at trial now 
justifies the propriety of granting Appellant's motion before the trial. Had 


the defense the transcript of testimony, or even the list of witnesses, 





Appellant could then have had at least two counts of the indictment quashed. 


The main effort of the prosecution at trial was to support and supply the 
missing elements of its theory of robbery and felony=murder. . The ‘indigent 
Appellant, faced with the task of defending himself against al] four counts 
of the indictment, had to expend major effort to fight the feloay murder 
and robbery counts of the indictment, even though there was not ‘basis for 


these counts to begin with. 





The basic philosophy of our grand jury system is that fase should 
not be subjected to the jeopardy of having to defend themselves against 
baseless and frivolous accusations. The trial showed how a the 
scatter-gun nature of the charges against him embarrased Appellant in 
defending himself against the more serious accusations, particularly since 
they also confused and complicated the issues which the jury was expected 
to decide. Refusal of the transcript and list of witnesses before the Grand 
Jury, and the consequent refasel to Appellant of oy chance of quashing the 
unsupported portions of the indictment, resulted ie the denial of a fair trial 
to Appellant in a capital case. . 


Vil-b. 





THE APPELLANT, CHARGED WITH A CAPITAL OFFENSE, 
WAS ENTITLED TO COPIES OF THE TRANSCRIPT OF GRAND 
JURY PROCEEDINGS WHERE A SHOWING WAS MADE THAT » 
THERE WAS NO EVIDENCE TO PUSrAln A FIRST-DEGREE 
MURDER. INDICTMENT. 7 








With respect to Point 7b Appellant wishes the Court 
to read the following pages of the record below: 
R. 1333 and R. 1335. 

Appellant brought timely motion under Rule 6 (e) of the Federal 
Rules of Criminal Procedure to be furnished a transcript of the pro- 
ceedings before the Grand Jury which had already returned the indict- 
ment upon which Appellant was to be tried, It was Appellant’s purpose 


to seek dismissal of such portions of the indictment as had not been 


founded upon a sufficiency of admissible evidence. 


In order for such portions of the indictment to be dismissed, Ap- 
pellant would have the burden of showing by real evidence that they were 
not grounded on competent evidence before the grand jury. United States 
v. Holmes (CCA 3d 1948) 168 F. 2d 888; United States v. Brumfield 
(D.C. La. 1949) 85 F. Supp. 696; United States v. Foster (D.C.N.Y. 1948) 
80 F. Supp. 479; United States v. Frontier Asthma Company (D.C. N.Y. 1947) 
69 F. Supp. 994. This difficult burden of proof is impossible to discharge 
unless the accused has evidence at hand as to what testimony was actually 
offered to the Grand Jury, The court, however, has the power to lift 
the veil of secrecy surrounding grand jury proceédings when justice 
requires, and compel disclosure of matters occurring before it. United 


States v. Alper (CCA 2d 1946) 156 F. 2d 222. 





- evidence, éven if Appellant's account of accidental killing in defending. 


‘himself from decedent's paste ~ocnemmatie » entirely disbelieved, could | 





Faiinre. cf the Court to grant Appellant's motion resulted fx Apes 
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on which there had. been a showing of probeble cause of firstedegred: ae 
murder in the First Count, of felony ‘murder it the Secend Count, sr-af* ve 
robbery in the Third Count, as the verdict of the trial jury made clear.) 
Had Appellant been spared the necessity. of defending himself ageinst these 
unfounded charges, he might have been able to show that he was ianacent 
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no market with the jury. The compromise verdict of second-degree murder 
brought against Appellant on the First Count shows the dire effect of re- 
fusing accused persons a reasonable opportunity of knowing exactly what 


charges are made against them and why. 


CONCLUSION 


Appellant prays that the judgment and conemiatment and the vendict 
of she jury be vackwed and _ aside and a new trial be granted, « or that 
the cause be remanded to the Trial Court for a hearing to determine | 
whether the extra-judicial oral and written statements of Appellant were 
obtained in violation of Rule 5, Federal Rules of Criminal Procedure, 
constioxed as ee by the United States Supreme Conet na the 


Mallory decision, 


Respectfully submitted, 


LEO MICHAEL LINEHAN 
EDWARD J. SKEENS 


| Attorneys for Appellant 
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1331 [Filed December 17, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA .) ! 
vs. ) Commissioners No. 580 
JAMES EDMONDS ) Grand Jury Original 


Criminal 110-57 | 
ORDER Grand Jury 1720-56 
It appearing to the Court that there is reasonable cause to 


believe that the defendant may be presently of unsound mind | as de- 
fined in Title 24, Section 301, District of Columbia Code, 1951 
Edition, as amended August 9, 1955, it is by the Court this Ath 
day of December, 1956, 

ORDERED, that the defendant be committed to Saint Elizabeths 
Hospital for a period not to exceed sixty days to be examined by the 
psychiatric staff of said hospital, and the superintendent of said 
hospital will upon completion of said examination file with this Court 
a written report of the examination which shall express his opinion of 
the sanity or mental competency of the defendant. : 


/s/_Joseph C. McGarraghy 
~~ JUDGE 3 





1332 ~~ [Filed February 4, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled December 27, 1956, Sworn in J anuary 2, 1957 


The United States of America ) Criminal No. 110-57. 
F ) Grand Jury No. 1720-56 


7 First Degree Murder 


) 
Jim B. Edmonds ) Robbery - Grand Larceny 
: (22 D.C.C. 2401, 2901, 2201) 


The Grand Jury charges: 





2 

On or about November 18, 1956, within the District of Columbia, 
Jim B. Edmonds, purposely and with deliberate and premeditated ma- 
lice, murdered George P. Lefebvre by means of strangling him with a 
pillow case and with his hands. 
SECOND COUNT: 

On or about November 18, 1956, within the District of Columbia, 
Jim B. Edmonds, in perpetrating a robbery, did kill George P. Lefebvre 
by means of strangling him with a pillow case and with his hands. 
THIRD COUNT: 

On or about November 18, 1956, within the District of Columbia, 
Jim B, Edmonds, by force and violence and against resistance and by 
sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of 
George P. Lefebvre property of George P. Lefebvre of the value of 
about $10.00, consisting of the following: one set of automobile keys 
of the value of $1.00, and $9.00 in money. 
FOURTH COUNT: 

On or about November 18, 1956, within the District of Columbia, 
Jim B. Edmonds stole the property of George P. Lefebvre of the value 
of about $1500.00, consisting of an automobile of the value of $1500. 00. 


/s/ Oliver Gasch 
' Attorney of the United States in and for 
A TRUE BILL: the District of Columbia 


/s/ Daniel L. Harbour 
Foreman 


1333 {Filed February 14, 1957] 


MOTION OF THE: DEFENDANT FOR TRANSCRIPT OF 
~GRAND JURY PROCEEDINGS AT GOVERNMENT 
catia 7 EXPENSE . 


Defendant respectfully moves the Honorable Court for an order 


requiring Oliver Gasch, Esquire, United States Attorney for the Dis- 
trict of Columbia, to produce and furnish the defendant, at the sole 
expense of the United States, a complete transcript of the Grand Jury 





os 


3 


proceedings in the District of Columbia in which defendant has been 
indicted for homicide. This indictment has been docketed Grand Jury 
No. 1720-56. 

The United States Attorney for the District of Columbia has 
access to and control of the official reports of the said proceedings, 
and is well able to furnish such transcript. Such transcript is material 
to the preparation of the defendant's defense. That this request is 
reasonable is more fully shown by the affidavit of defendant's attorney, 
attached hereto and hereby incorporated herein and made part hereof. 


/s/ Edward J. Skeens 
Attorney for Defendant 


/s/ Leo Michael Linehan : 
Attorney for Defendant 


1334 [Filed February 14, 1957] 


MOTION OF DEFENDANT FOR LIST OF WITNESSES 
BEFORE GRAND JURY TO BE FURNISHED AT EX=; 
PENSE OF THE UNITED STATES | 


Defendant respectfully moves the Honorable Court that defendant's 
attorneys be furnished a list of all the witnesses heard before the grand 
jury in its hearing at which defendant was indicted on two counts of first- 
degree murder and lesser offenses, and in support of his motion res- 
pectfully shows unto the Honorable Court as follows: : 

1. Indictment of defendant was docketed with Grand J pay Number 
GJ 1720-56. 

2. Defendant hereby incorporates by reference 1s the Points 
and Authorities attached to and incorporated in defendant's Motion for 
Transcript of Grand Jury Proceedings at Government Expense, filed 
with the Honorable Court on the same date as the present motion. 

3. Defendant points out that there was no preliminary exami- 
nation of defendant herein, and that in such case it is within the dis- 


cretion of the Honorable Court to order a list of witnesses sworn before 


the grand jury to be furnished the defendant. United States v. Southmayd 


4 
(C.C. Wis. 1875) Fed. Cas. No. 16, 361. 

4. Defendant points out that, even with regard to matters not 
capital, though a court may not require a United States attorney to give 
defendant, in advance of trial, a list of witnesses examined by the grand 
jury, the matter may be brought up on application for continuance. 
United States v. Aviles (D.C. Cal. 1915) 222 Fed. 474. 


/s/ Edward J. Skeens 
ttorney for Defendan 


/s/ Leo Michael Linehan 
ttorneyfor Defen 


1336 [March 15, 1957] 
ORDER 

Upon consideration of defendant's Motion for List of Witnesses 
Before Grand Jury to be Furnished at Expense of the United States and 
of defendant's Motion for Transcript of Grand Jury Proceedings at 
Government Expense with incorporated points and authorities under 
Rule 6(e) of the Federal Rules of Criminal Procedure, and after oral 
argument in open court by counsel for the respective parties hereto, 
it is by the United States District Court for the District of Columbia, 
this 15th day of March, 1957 

ORDERED, that the said motions be, and the same are, hereby 
denied with prejudice. 


/s/ Bothia J. Laws 
Chief Judge 





1337 [Filed May 9, 1957] 
DEFENDANT'S INSTRUCTION ONE 
The jury are instructed that the burden of proof with regard to 
Count One of this indictment is upon the government to show beyond 
reasonable doubt that the defendant, Jim B, Edmonds, is guilty of the 


5 

offense charged, and that the evidence of the government must be such 
as to satisfy the jury beyond reasonable doubt that the killing was not 
done in self-defense. The burden is not on the defendant who makes 
the defense of self-defense to satisfy the jury of the truth of his claim. 

It is not necessary to the defense of self-defense that the danger 
should have been actual or real, or that the danger should have been 
impending, and immediately about to follow. The actions and conduct 
of the defendant, Jim B. Edmonds, are to be judged from the circum- 
stances as they appeared to him at the time. One who is suddenly 
attacked is not held to fine distinctions of judgment as to what is in the 
mind of his attacker, or what his attacker is about to do, or as to how 
much force it is necessary for him to use to protect his life or his 


person from serious bodily harm. 
* * * 


1338 [Filed May 9, 1957] 


DEFENDANT'S INSTRUCTION TWO i 

The jury are instructed that if from the evidence presented in this 
case you believe that at the time of struggling with George P. Lefebvre 
or at the time of taking nine dollars and automobile keys as alleged or 
at the time of taking the automobile as alleged the governing power of 
the defendant Jim B, Edmond's mind was, other than voluntarily, at 
that time so far unhinged that his actions were not subject to it but were 
beyond its control, then it will be your duty to acquit the defendant, Jim 
B. Edmonds, and in such case your verdict on each such pertinent count 
of this indictment should be "not guilty’. ; 

The jury are further instructed that if from the evidence presented 
in this case you should find that the mind of the defendat, : Jim B. 
Edmonds, was so far deranged as to render him incapable of using a 
rational judgment with regard to any of the acts which he is accused of 
committing, or incapable of controlling an insane impulse to commit 
them, regardless of whether or not he then knew them to be right or 
wrong, then with respect to each count of this indictment which charges 
him with commission of such acts you must find the defendant, Jim B. 


| 


Edmonds, not guilty. 

The jury are further instructed that if from the evidence in this 
case you should conclude that the defendant, Jim B. Edmonds, was 
suffering from such uncontrollable impulse to commit the actions alleged 
against him as to override his reason and judgment and obliterate his 
sense of right and wrong to the extent that Jim B. Edmonds was then 
deprived of the power to choose between right and wrong, or if you 
should conclude that Jim B. Edmonds' reasoning powers were then so 


far dethroned by a diseased mental condition as to deprive him of the 


power to resist the insane impulse to commit such actions though know- 
ing them to be wrong, then you must find Jim B. Edmonds not guilty on 
each count charging him with such unreasoned and uncontrolled actions. 
If Jim B. Edmonds was impelled to such actions by an insane impulse 
which the reason that was left him did not then enable him to resist, or 
if his reasoning powers were then so far overthrown by his mental con- 
dition that he could not exercise his reasoning facilities in the actions 
which he was about to perform, then Jim B. Edmonds must be acquitted 
of ali criminal responsibility for those actions. 


* * 


[Filed May 9, 1957] 
DEFENDANT'S INSTRUCTION FOUR 

The jury are instructed that it may not find the defendant, Jim B. 
Edmonds, guilty under the Fourth Count of this indictment merely upon 
proof that Jim B. Edmonds took the automobile of George P. Lefebvre, 
and that at the time of the taking the automobile was within the District 
of Columbia. It is incumbent upon the government to prove beyond 
reasonable doubt that at the time of the taking, or at some subsequent 
time while he still had the automobile within the District of Columbia, 
Jim B. Edmonds formed the intent to steal the automobile, that is, to 
deprive the owner of the automobile of its possession permanently. To 
determine whether such an intent existed or was formed, you need not 
engage in speculation or attempt to glimpse the defendant's then state 
of mind, but may took to such circumstances as changes in the appearance 





7 ' 
or registration plates of the automobile, attempts to effect such changes, 


attempts to sell or otherwise dispose of the automobile, efforts to con- 
ceal the automobile, and other similar circumstances which might show 
the defendant's true intent, either at the time of the taking or afterwards. 
Unless you should find that the government has succeeded in proving 
such intent beyond a reasonable doubt, you must find the defendant, 

Jim B. Edmonds, not guilty on Count Four of this indictment. 


| 


* * x : 


1344 [Filed May 9, 1957] 
DEFENDANT'S INSTRUCTION SEVEN | 
The jury is instructed that if it should find that George P. 
Lefebvre met his death while making or attempting a sodomitic attack 
upon the defendant Jim B. Edmonds, purposing and attempting to per- 
form an unnatural and perverted act upon the body of Jim B, Edmonds 
or to force Jim B. Edmonds to perform an unnatural and perverted act 
with or upon the body of George P. Lefebvre, then the jury is further 
instructed that sodomy is a felony and is defined under the District of 
Columbia Code as taking into one's mouth or anus the sexual organ of 
any other person or animal, or placing one's sexual organ in the mouth 
or anus of any other person or animal, or having carnal copulation in 
an opening of the body except sexual parts with another person. The 
jury is further instructed that killing is justifiable when sone to prevent 
commission of a felony upon the defendant. 


* * %* 


1345 [Filed May 9, 1957] 
DEFENDANT'S INSTRUCTION EIGHT | 
The jury are instructed that if they should find that George Pp. 
Lefebvre was taking indecent liberties with the person of the defendant, 
Jim B. Edmonds, and would not desist therefrom, and thereafter attack- 
ed Jim B. Edmonds with force and violence, then the jury are further 
instructed that they may look to the actions and behavior of George P. 


| 





8 
Lefebvre and to the manner and circumstances of his attack, if any, in 
order to determine the intent, plan, design and purpose of George P. 
Lefebvre in making such attack, if any, and the reasonableness of the 
defendant's apprehension, if any, of serious bodily harm or death to the , 
defendant as the result or consequence of such attack, as well as the 
reasonable necessity of the defendant's using force to defend himself 
from such attack, if any. And the jury are further instructed that the 
test of the necessity, reasonableness and necessary extent of self-defense 
is not what the attacker intended, but what his acts and behavior caused 
the defendant to believe was his intention. The law does not require of 
the defendant the same coolness and judgment, in estimating his danger, 
that can be exercised by the jury in reviewing the circumstances of the 





encounter. 


1346 [Filed May 10, 1957] : 
On the 10th day of May, 1957, came again the parties aforesaid, 
in the manner as aforesaid, and the same jury as aforesaid in the cause, 
and returns into Court at 9:30 a.m. to resume their deliberation; where- 
upon the said jury returns into open Court and upon their oath say that , 
the defendant is GUILTY of Murder in the Second Degree on Count One, 


NOT GUILTY on Count Two, NOT GUILTY on Count Three and GUILTY < 
on Count Four; thereupon each and every member of the jury is asked < 


if that is his or her verdict and each and every member thereof say that 
the defendant is GUILTY of Murder in the Second Degree on Count One; 
NOT GUILTY on Count Two; NOT GUILTY on Count Three; and GUILTY 


on Count Four. The defendant is referred to the Probation Officer of 2 
the Court and remanded to the District of Columbia Jail. P 


*x * « 
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JUDGMENT AND COMMITMENT 
1347 [Filed June 28, 1957] 


On this 28th day of June, 1957, came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, — J. 
Skeens, Esquire. | 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Second Degree 
Murder under Count One and Grand Larceny as charged in Count Four 
and the court having asked the defendant whether he has anything to say 


why judgment should not be pronounced, and no sufficient cause to the 


contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charge and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Eight (8) years to Twenty-five (25) years 
on Count One; Two (2) years to Six (6) years on Count Four; said sen- 
tence imposed on Count Four to run concurrently with the sentence im- 
posed on Count One. : 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica : 
United States District J adge 


* ok * | 


1348 [Filed July 2, 1957] 
NOTICE OF APPEAL : 
Name and address of appellant | 
Jim B. Edmonds, District of Columbia Jail, Washington, 
B.C, | 
Name and address of appellant's attorney 
Edward J. Skeens & Leo Michael Linehan 1500 
Massachusetts Avenue, N. W., Washington, D. iC. 


| 
=~ | 


! 
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Offense 
First Degree Murder, et al 
Concise statement of judgment or order, giving date, and any sentence 
June 28, 1957 - Sentence toserve 8 years to 25 years on count 
one; 2 years to 6 years on count four, said sentence on count 
four to run concurrently with count one. 
Name of institution where now confined, if not on bail 
District of Columbia Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
Stated judgment. 
July 2, 1957 /s/ Jim B. Edmonds 
Date Appellant 


/s/ Edward J. Skeens 
Attorney for Appellant 
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No. 14004 


QUESTIONS PRESENTED | 
Appellant, having been charged with first degree murder, 
felony in murder, robbery, and grand larceny, was found guilty 
of second degree murder and grand larceny. The record dis- 
closes that appellant, who was A. W. O. L. from the Marine 
Corps, was refused a trip to West Virginia by a friend, and 
thereafter met a stranger whose automobile he appropriated 
and went to West Virginia and then to Georgia. The owner 
was found strangled in a neat room. Appellant made a writ- 
ten confession in which he claimed that he killed the nas 
to stop i improper advances. 

Therefore, in the opinion of appellee the following aqucetinnd 
are presented: | 

1. Was it proper to cross-examine appellant’s brother on the 
basis as to criminal proceedings against the father, when such 
matters had been brought out on direct examination? | 

2. Was the testimony of Dr. Cushard consistent with the 
recently incorporated provision of the District of Columbia 
Code, and in any event, with the theory of the defense? | 

3. When the record is read as a whole, are not the instruc- 
tions consistent with the facts adduced at trial? 

4. Is appellant entitled to raise the McNabb question, hav- 
ing abandoned it at trial? 

5. Does not the record show that appellant was fairly tried 
and fairly convicted upon the evidence adduced at trial against 
him? 

6. Was appellant entitled to a list of witnesses before the 
Grand Jury and a copy of the transcription of proceedings be- 
fore the Grand Jury when he failed to make a showing of gross 
and prejudicial irregularity? 


446418—57——-1 (1) 
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Guited States Court of Appeals : 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14004 


Jim B. EDMONDS, APPELLANT 
Vv. | 
UNITED States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 





COUNTERSTATEMENT OF THE CASE 


The body of George Pierre Lefebvre was found in his apart- 
ment, 3122 M Street NW., in November 1956. When discov- 
ered, the body was flat on its back on the floor. The arms were 
outstretched, palms up and the knees were up. The only cloth- 
ing consisted of undershorts, which were down around the 
knees. A cloth was knotted tightly around the neck. (R. 
25-54, 59-65, 78-82, 82-88, 244-246, 248-250, 280-284). The 
man had been dead about ten days and the cause of death w; 
“cardiac and respiratory arrest due to asphyxia, due to — 
tion about the neck.” (R. 116-135.) 

The room was neat and there was no evidence of disarray 
(R. 66-67). 

An immediate and unsuccessful search for the ew Ss 
automobile was made in the area by the officers (R. 65-66, 71, 
87, 238-243, 246-247). At 7:10 p. m. on November 26, 1956, 
the vehicle was located on U. S. Route 19, north of Albany, 
Georgia, overturned and completely demolished. The local 
officers traced appellant to a hospital where he admitted that 


(1) 
| 


| 
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the car was not his and stated that he had deliberately wrecked 
it in an alleged effort to commit suicide (R. 135-150). 

These matters were relayed to the Metropolitan Police De- 
partment and, on November 29th, Detective Donahue with 
Special Agent Franklin (F. B. I.) interviewed appellant in the 
brig at the U. S. Marine Corps Supply Center, Albany, 
Georgia. Appellant immediately related his account of the 
killing, stating that he strangled Lefebvre in order to stop 
improper advances, took a radio, some money, the car keys, and 
then the automobile. (R. 194-205, 211-227, 231-238, 243- 
259, 286-289, 295-296.) 

Appellant was returned to Washington by air, arriving at 
1:10 p. m. He was then taken to Headquarters and, from 
1:50 p. m. until 3:55 p. m. (with a break for food), a written 
statement was prepared. (R. 297-299.) This statement was 
read to the jury (R. 302-321). 

Mr. Henry Price gave an account of the events which trans- 
pired while he was with appellant prior to the killing (R. 150- 
193). By a telephone call from appellant, the men met in a 
bar and then went to Maryland. On return they stopped for 
food and then, with appellant driving, went into Virginia in 
@ vain attempt to find a place recommended by appellant. 
While in Virginia, appellant “suggested that we drive to West 
Virginia” (R. 168), meaning a little town about 400 miles 
from Washington (R. 190). Mr. Price refused to take his 
company car, whereupon appellant stated that they should go 
back and obtain Price’s personal automobile. On returning to 
Price’s apartment, the men had some food and when appellant 
again suggested the trip, Price loaned appellant some money to 
pay for taxi fare to Bolling Field—Price having reminded 
appellant that he could obtain a ride on a military plane. 
Appellant then departed.” 


*In his confession, appellant stated that he bought gasoline for the stolen 
car in Falls Church, Virginia, and then proceeded to Shrewsbury, West 
Virginia. From there he drove to a place between Leary and Newton, 
Georgia, and thence to Albany, Georgia (R. 315). 
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The defense consisted of insanity? and self-defense. As to 
insanity, there was ample evidence supporting the finding, in- 
herent in the verdict of guilty, that appellant was sane at 
the time of his deed (R. 692, 861-866, 888, 1008-1011, 1019). 
As to self-defense, appellant stated that he committed the 
killing in order to offset improper advances made by the 9 
ceased. 

Having been indicted in four counts for first degree et 
felony-murder, robbery and grand larceny (J. A. 2), appellant 
was found guilty of second degree murder under Count One 
and guilty of larceny under Count Four and not guilty on 
Counts Two and Three. This appeal followed. | 


STATUTES INVOLVED | 
22 District of Columbia Code (1951) § 2401 provides: | 
Murder in the first degree—Purposeful killing—Kill- 


ing while perpetrating certain crimes.—Whoever, being 
of sound memory and discretion, kills another pur- 
posely, either of deliberate and premeditated malice or 
by means of poison, or in perpetrating or attempting to 
perpetrate any offense punishable by imprisonment in 
the penitentiary, or without purpose so to do kills an- 
other in perpetrating or in attempting to perpetrate 
any arson, as defined in section 22-2401 or 22-2402 of 
this Code, rape, mayhem, robbery, or kidnaping, or in 
perpetrating or in attempting to perpetrate any house- 
breaking while armed with or using a dangerous 
weapon, is guilty of murder in the first degree. 


22 District of Columbia Code (1951) § 2403 provides: 


Murder in second degree—Whoever with malice 
aforethought, except as provided in sections 22-2401, , 


2 See generally: R. 180, 215, 288, 349, 258-853, 354, 409-414, 440-446, 465- 
466, 471-473, 475-478, 497-506, 511-512, 515-526, 571-581, 608-616, 636-646, | 
653-654, 662-664, 666-668, 674-680, 682, 714-715, 721-726, 734-745, 7e1— 
768, 793-796, 801, 804-809, 813-814, 826-845, 867-878, and 883-892. 

* See R. 899-901. 
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22-2402, kills another, is guilty of murder in the second 
. degree. 
22 District of Columbia Code (1951) § 2404 provides: 


Punishment for murder in first and second degrees.— 
The punishment of murder in the first degree shall be 
death by electrocution. The punishment of murder in 
the second degree shall be imprisonment for life, or for 
not less than twenty years. 


22 District of Columbia Code (1951) (Supp.) provides: 


Grand larceny.—Whoever shall feloniously take and 
carry away anything of value of the amount or value 
of $100 or upward, including things savoring of the 
realty, shall suffer imprisonment for not less than one 
nor more than ten years. 


SUMMARY OF ARGUMENT 


Appellant contends that a mistrial should have been granted 
because of improper cross-examination. However, appellant 
failed to object to the question asked and is foreclosed from 
raising this point. In any event, the subject matter under 
inquiry had been developed by appellant and the question put 
On cross-examination was consistent with the testimony of 
appellant’s defense. 

The trial court properly admitted into evidence the state- 
ment made by Dr. Cushard. The answers are permitted under 
the District of Columbia Code and, in any event, the testimony 
was in complete accord with the theory of the defense. 

Appellant makes numerous attacks upon the instructions. 
He claims that the court improperly charged on second degree 
murder, irresistible impulse, larceny, self-defense, possession 
of recently stolen property, flight, intoxication, and reasonable 
doubt. When the record is read as a whole, it will be seen that 
appellant failed in most cases to object to the charge as given. 
In any event, the instructions were in accord with the facts 
and evidence and adhered to the legal principles enunciated by 
appellate courts. 

Although appellant abandoned the McNabb point in the 
trial court, he now seeks to reinstate it on appeal. This he 
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cannot do. In any event, the written confession is in complete 
accord with the testimony given personally by appellant % 
trial. 

The verdict of the jury, as the record will reveal, rests 
squarely on the facts and evidence adduced against appellant 
at trial. The record shows that appellant was fairly tried and 
vigorously defended. There is no merit to appellant’s conten- 
tion that his conviction rests on the objections of the prosectit- 
ing attorney. 

The trial court properly denied appellant’s pretrial motions 
for a list of witnesses that appeared before the Grand Jury and 
a copy of the transcript of the proceedings before the Grand 
Jury. Appellant makes no showing of gross and prejudicial 
irregularities which would influence the consideration of the 
Grand Jury. 

ARGUMENT : 
| 
I | 


The brother was properly cross-examined 


| 
With respect to Point I, appellee desires the Court to read the following 


pages of the reporter’s transcript, Tr. 788 through 754, inclusive | 


Appellant contends that a mistrial should have been granted 
when appellant’s brother was compelled to testify, over defense 
objection, as to the theory and circumstances of appellant’ 8 
father’s defense in a Georgia murder trial in 1945 (Br. pp. 
11-12). However, the record discloses appellant’s failure to 
object. After an initial objection (R. 746-747), the prosecutor 
withdrew the question and the court stated: “And see if coun- 
sel has any objection to that question” (R. 747-748). There- 
after, no objection was registered to the then immediate 
inquiry (R. 748). Appellant, therefore, is foreclosed from rais- 
ing this point on appeal. 

Assuming that the matter is considered at the motion for 
mistrial level, no error isfound. A study of the brother’s testi- 
mony and the colloquies at the bench, along with the entire 
theory of appellant’s defense, reveals the propriety of the 
court’s ruling. | 

446418-—57——2 
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II 


Statements to Dr. Cushard were properly introduced 


With respect to Point II, appellee desires the Court to read the following 
pages of the reporter’s transcript, Tr. 961 through 973 inclusive; Tr. 1005 
through 1009, inclusive; and Tr. 1011 through 1016, inclusive 

Appellant argues that the court improperly admitted his 

statements to Doctor Cushard into evidence (Br. 12-16). He 
claims that such admission violated the provisions of 18 
U.S. C. § 4244 and that D. C. Code, § 24-301, amended August 
9, 1955, does not apply. Several answers to this contention 
are suggested. In the first place, appellant expressly did not 
claim the doctor-patient privilege (R. 969). Rather, he relies 
solely on Section 4244. In this connection—there being no 
constitutional provision involved—Congress has expressly per- 
mitted this type of evidence to be introduced when, in 1955, 
the local statute was amended.* This, it appears, is the com- 
plete answer to appellant’s argument. In any event, however, 
the Court need not reach this issue since the record discloses 
that the testimony attacked was in complete accord with the 
theory of the defense (R. 972, 973, 1008-1010, 1015, 1016). In 
view of the whole record, there could be no error. 


III 


The instructions on second degree murder were proper 


With respect to Point III, appellee desires the Court to read the following 

pages of the reporter’s transcript, Tr. 1033 through 1044, inclusive 

Appellant maintains that the trial court erred in instructing 
the jury concerning second degree murder under Count One of 
the indictment (premeditated murder). He states that the 
evidence did not warrant such instruction, citing Green v. 
Umited States, 95 U.S. App. D. C. 45, 218 F. 2d 856 (1955).° 
This contention is totally without merit. 


*See D. C. Code § 14-308 (1957 Supp.), and D. C. Code § 24-301 (h), 
which reads: “The provisions of this section shall supersede in the Dis- 


trict of Columbia the provisions of any Federal statutes or parts thereof / 


inconsistent with this section.” 
* See also Green v. United States, 98 U. S. App. D. C. 413, 236 f. 2d 708 
(1956), cert. granted, — U. 8S. —. 
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Throughout the colloquies on the motions and instructions, 
appellant made reference to the offense of second degree mur- 
der (Tr. 397, 399, 1033, 1040, 1042, 1296). Indeed, appellant 
informed the jury that second degree murder was & possibility 
during the course of his closing argument (R. 1199, 1216-1217, 
1218). And in arguing a motion for judgment of acquittal, 
counsel stated (R. 397): 


* * * This is count one, charging first degree siete 
which I say includes—I am sure Your Honor will in- 
clude second degree and manslaughter. I say the only 
thing left in this case on count one is manslaughter. | 


No objection was registered on this aspect of the initial 
charge (R. 1295-1303), and none to the supplemental charge 
(R. 1805-1328). Therefore, under Rule 30, F. R. Crim. P., 
appellant is without standing to raise this point on appeal. 
Appellant should not be permitted to object to a charge here, 
where the very failure to object below permitted an argument 
to the jury favorable to him at the time. Furthermore, it 
seems clear that appellant’s claim of provocation required the 
submission of lesser homicide charges. Kitchen v. United 
States, 92 U.S. App. D. C. 382, 205 F. 2d 720 (1953). 


IV | 
The instructions on irresistible impulse were proper 
With respect to Point IV, appellee desires the Court to read the following 
pages of the reporter’s transcript, Tr. 1044 through 1058, inclusive; Tr. 
1284 through 1290, inclusive | 
Appellant interposed the defense of insanity in the instant 
ease. In this connection, the trial court instructed the jury 
in accordance with Durham® and with Douglas v. United 
States, 99 U.S. App. D. C. 232, 239 F. 2d 52 (1956). Appel- 
lant now objects to the portions of the charge dealing with 
“irresistible impulse” (see R. 1287-1288). He makes no con- 
tention that Durham was avoided. 
The record shows, however, that appellant failed to dies 
in the manner now stated and we feel that he is foreclosed 


* Durham v. United States, 94 U. S. App. D. C. 228, 214 F. 2d $62 (1954). | 


i 
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from raising thisissue. Rule 30,F.R.Crim.P. In any event, 
the instructions were proper. The court defined “irresistible 
impulse” and also explained that a “mental disease” was that 
type of disorder which is capable of improvement. And the 
jury was told that if it entertained a reasonable doubt as to 
the mental condition of appellant, appellant should be ac- 
quitted outright (R. 1289-1290). This, we submit, is the 
complete answer to appellant’s arguments on the prayers that 
“Srresistible impulse” is a complete defense and not that of 
insanity (R. 1044-1058). 
V 


The instructions on larceny were correct 


With respect to Point V, appellee desires the Court to read the following 
pages of the reporter’s transcript, Tr. 1060 through 1061, inclusive; Tr. 
1282 through 1284, inclusive 

Appellant also complains about other instructions, namely 

(R. 1282-1284): 


The fourth count of the indictment charges the de- 
fendant Jim B. Edmonds with the offense of grand 
larceny, and it reads as follows: 

“On or about November 18, 1956, within the District 
of Columbia, Jim B. Edmonds stole the property of 
George P. Lefebvre of the value of $1,500, consisting of 
an automobile of the value of $1,500.” 

Grand larceny is defined in the District of Columbia 
Code as follows: 

“Whoever shall feloniously take and carry away any- 
thing of the value of the amount of $100 or upwards, 
including things savouring of realty, is guilty of lar- 
ceny.” 

“Feloniously take and carry away” means that the 
property must have been taken unlawfully from the 
possession of another with fraudulent intent to deprive 
him of his ownership therein. 

In order to constitute larceny the taking of the prop- 
erty must be accompanied with the intent to steal it. 








‘ 
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The intent of the taker must be to appropriate the 
stolen property to his use inconsistent with the prop- 
erty rights of the person from whom it is taken. 


| And the court continued: | 


Where one is found in possession of the fruits of a 
crime recently after its completion, the jury may infer 
that the possession is guilty possession, unless it is ex- 
plained to the satisfaction of the jury. 

Defendant’s counsel has submitted an eo 
which is known as Defendant’s instruction Number 3, 
which I shall read at this time, and which is likewise 
to be considered by you as the law which is applicable 
to this case. 

The jury are instructed that the fourth count of this 
indictment charges Jim B. Edmonds with the offense 
of grand larceny in terms of the District of Columbia 
Code in alleging that he stole an automobile of George 
Pierre Lefebvre worth $1,500. Unlawful taking is not 
sufficient to constitute grand larceny. It must be 
coupled with the intent to steal; that is, the intent 
permanently to deprive the owner of property of its 
possession. 

If the evidence in this trial, taken as a whole, con- 
vinces you beyond a reasonable doubt that Jim B. Ed- 
monds took the automobile without the owner’s express 
or implied permission, and that at the time of such 
taking Jim Edmonds intended to deprive its owner of 
its possession permanently, then you may find Jim B. 
Edmonds guilty of larceny, and of grand larceny if you 
should find on the basis of the evidence that the auto- 
mobile was worth $100 or more at the time of taking. 

If, on the other hand, you find that the automobile 
was taken by Jim B. Edmonds but that at the time of 
taking it Jim B. Edmonds did not or could not form an 
intent permanently to deprive its owner of its posses+ 
sion, and did not form such intent while he had the 
automobile within the District of Columbia, then you 
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must find Jim B. Edmonds not guilty of grand larceny 
on count four of this indictment.” 


Again, we note no objection to the instruction as given. 
Therefore, this point is not preserved for appellate purposes. 
In any event, the charge—as requested by appellant—is cor- 
rect in law and defined the issues squarely for the jury. As 
noted by the trial court, the proposed instruction (Br. p. 24), 
contained matters for argument (R. 1061). There is no need 
to compel a new trial on this issue. 


VI 
The instructions on self-defense were proper 


With respect to Point VI, appellee desires the Court to read the following 
pages of the reporter’s transcript, Tr. 1290 through 1292, inclusive 
In the instant case, the trial court charged the jury as fol- 
lows (R. 1290-1292) : 


The defendant also claims in this case, also asserts 
the defense of self-defense. The law does, indeed, rec- 
ognize self-defense. 

Self-defense is a law of necessity. Every human be- 
ing has a right to defend himself against death or against 
serious bodily harm. Self-preservation is the first law 
of nature. 

What, then, is sufficient to constitute self-defense. 

If the defendant was so circumscribed or so situated 
that he honestly believed, and that he had a reasonable 
ground for such belief, that he could not save himself 
from serious bodily harm except by attacking and pos- 
sibly killing George P. Lefebvre, then he had a right 
to so protect himself. 

A defendant claiming the right of self-defense is not 
required to retreat when he is in a place where he has 
a right to be unless by so doing an affray may be clearly 
avoided. If he is in fear of great bodily harm, or death, 
he may stand his ground to the extent of taking his 
assailant’s life if it is necessary. 

But self-defense from a danger means a present dan- 
ger of immediate grave injury to the person which might 
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maim him, or that would be permanent in character, 
or which might produce death or great bodily harm. 
However, in defending one’s self a person may not use 
greater force than is necessary to repel the attack. | 

In connection with the defense of self-defense defend- 
ant’s counsel has submitted to the Court, and the Court 
has granted, his Instruction Number 6, which I shall 
read to you, and which is to be considered by you | as 
also the law applicable in this case. 

“The jury are instructed that if the situation of che 
defendant Jim B. Edmonds at the time of his struggle 
with George P. Lefebrve was such that he honestly be- 
lieved and had reasonable grounds to believe that he 
could save himself from serious bodily harm only by 
killing George P. Lefebvre or by exercising such force 
against George P. Lefebvre as might kill him, then Jim 
B. Edmonds had the right to kill George P. Lefebrve,” 


Appellant argues that these instructions were not broad 
enough (Br. pp. 25-31). However, it is to be noted that ap- 
pellant testified that he was not afraid of the deceased before 
or after the events in issue (R. 939-940, 949, 952) and that he 
was not hurt by the deceased (R. 954). A study of the re¢- 
ord, including these facts, and the instructions given reveals no 
error. See also R. 1298-1299. | 


| 
VII | 


The instructions were fair and proper : 
| 


With respect to Point VII, appellee desires the Court to read the ities 
of the reporter’s transcript indicated below 

A. Possession of recently stolen property.’—Although aypel 
lant argues otherwise (Br. pp. 32-34), he does state that he has 
no quarrel with the instructions given “* * * in cases where 
they are applicable to the facts, in the present case he deems 
them inapplicable” (Br. 32). We think a study of the record 
defeats this argument. 


* See R. 302-321, 1283. 
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B. Flight’—Again, the record reveals facts warranting this 
instruction. Appellant’s contention to the contrary are with- 
out merit. 

C. Intozication..—The trial court charged the jury on the 
effect of intoxication on first and second degree murder (R. 
1276-1277), and then informed the jury that appellant was 
not relying on the defense (R. 1277). This was done “out of 
an abundance of caution” (R. 1080), and we fail to see how 
a new trial should be granted on this issue. 

D. Reasonable doubt.—It is contended (Br. 36-39), that the 
court failed to give a full instruction on “reasonable doubt,” 
particularly with reference to insanity. The record, however, 
discloses the contrary (R. 1265-1267, 1279, 1280, 1281, 1282, 
1284, 1285, 1286, 1288, 1289, 1290, 1293). 


McNabb does not apply — 


Although appellant abandoned the McNabb ” point at trial 
(R. 196-199, 231-236, 914), he now seeks to reinstate it on 
appeal. This should not be permitted. Lawson v. United 
States, —- U. 8. App. D. C. —— (No. 18697, decided October 


3, 1957). In any event, there was no error because appellant 
gave his initial oral confession immediately upon interview by 
the authorities (R. 197). Furthermore, the written confession 
is in complete accord with the theory of the defense and with 
the testimony given personally by appellant trial2* See 
Wheeler v. United States, 82 U.S. App. D. C. 363 at 368, 165 
F. 2d 225 (1947), cert. denied, 333 U.S. 829. 


* See R. 302-321, 1292. 

*For general evidence of intoxication, see R. 156, 159, 161, 172, 173, 176, 
185, 191, 197, 253, 310, 693-694, 920-921. 

* McNabb v. United States, 318 U. S. 332. 

™Presumably, this is the reason the point was waived. 
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IX | 
Appellant was fairly prosecuted 


With respect to Point IX, appellee desires the Court to read the following 
pages of the reporter’s transcript, Tr. 111, 227-228, 435-439, 


523-525, 536-538, 680-682, 683, 685-686, 699-708, 836, 990-995, 996-1! 
1025-1031, inclusive 


Appellant also states that he was deprived of a fair trial by 
an impartial jury because of alleged tactics by the prosecuting 
attorney (Br. 42-51). A study of his allegations reveals that 
he believes his conviction to rest solely on bench conferences, 
objections to questions, matters de hors the record, cross-ex- 
amination and shorthand notes by the prosecutor. However, a 
study of the full record herein leads but to the conclusion that 
appellant’s conviction rests on the evidence adduced against 
him—including his own testimony. Far from being “meager” 
(Br. p. 49), the evidence of guilt was overwhelming beyond all 
doubt. 

This case was fairly handled by the prosecutor and by tua 
trial court. Appellant was vigorously and ably defended, as 
the verdict shows. Thus, these present arguments in terrorum 
must fail. 

x | 
The pretrial motions were properly denied : 

Appellant contends that he should have been supplied, prior 
to trial, with a list of the witnesses that appeared before the 
grand jury and a copy of the transcript of the proceedings be- 
fore the grand jury (Br. pp. 51-56) (J. A. 2-4).**7 However, 
the law is now well settled that such motions are rarely, if; 
ever, granted. The law presumes the regularity of proceed-' 
ings before a grand jury and the indictments stemming there- 
from. And an attack upon these matters can only be sus- 
tained when there is a clear and positive showing of gross and: 








™ Other pretrial motions were granted (R. 1351-1353), and appellant was’ 
furnished with a list of trial witnesses and jurors (R. 1353). 
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prejudicial irregularity which would influence the considera- 
tion of the grand jury. Appellant makes no showing of clear 
injustice or an abuse of the judicial processes—and his mere 
allegation of insufficient evidence is clearly lacking in merit. 

The argument seems to be that appellant would have an 
easier defense if the first degree murder charge, the felony- 
murder charge and the robbery charge had been quashed or 
dismissed prior to trial. In effect, he is saying that his stal- 
wart defense at trial should have been anticipated by the trial 
court so that he needed no defense at all. This flies in the 
face of the evidence. 

Matters of fact and credibility are for the trier of the fact 
and appellant, having succeeded in diminishing the full force 
of the charges against him, can scarcely maintain that the ver- 
dict herein rests on anything other than the facts of record and 
the jury’s consideration of such facts. 

Indeed, appellant is quite fortunate that a verdict of felony- 
murder or murder in the first degree was not returned. The 
evidence indicated that appellant, who was absent without 
leave from the Marine Corps, sought to leave this jurisdiction 
in the automobile of a friend. When refused, he supposedly 
permitted himself to accompany an alleged stranger to that 
person’s apartment, knowing that the man had an automobile. 
Appellant admitted taking the keys and the car and then going 
to points away from Washington. The owner was found gar- 
rotted by a piece of cloth—alone and dead—in a neat room. 
Only appellant’s statements intimate what actually occurred 
from the time he was refused the ride in one vehicle and then 
obtained one in which to drive himself. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Ouiver GascH, 
Umted States Attorney. 
ALEXANDER L. STEVAS, 
Lewis CARROLL, 
Assistant United States Attorneys. 
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